United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



OFFICE COPY 


TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM, 19 


No. 2737. 


170 


No. 19, SPECIAL CALENDAR. 


UNITED STATES OF AMERICA EX EEL. LOUISVILLE 
CEMENT COMPANY, A CORPORATION, APPELLANT, 

18 . 

INTERSTATE COMMERCE COMMISSION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED AUGUST 21, 1014. 
PRINTED SEPTEMBER lO, 1014. 




Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1914. 

No. 2737. 

No. 19, SPECIAL CALENDAR. 


UNITED STATES OF AMERICA EX REL. LOUISVILLE 
CEMENT COMPANY, A CORPORATION, APPELLANT, 


VS. 


INTERSTATE COMMERCE COMMISSION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Petition .. 

Exhibit A—Report of Commission. 

Rule to show cause. 

Marshal’s return... 

Answer . 

Exhibit A—Report of Commission. 

Reply to petitioner. . 

Exhibit “A” to reply. .!!!!!.!!!!!.! 

Opinion of court. 

Order denying prayers of petition; discharging rule and dis¬ 
missing petition; taxing costs against petitioner. 

Order noting appeal and fixing penalty of bond. 

Memorandum: $50 deposited in lieu of appeal bond. 

Assignment of errors. 

Designation of record. 

Clerk’s certificate. 


Original. 

Print 

a 

1 

1 

1 

13 

7 

19 

10 

19 

10 

20 

10 

24 

12 

30 

15 

31 

15 

33 

16 

35 

17 

35 

17 

30 

17 

30 

18 

38 

19 

39 

19 


Judd & Detweiler (Inc.), Printers, Washington, D. C. t August 28, 1914. 


























In toe Court of Appeals of the District of Columbia. 


No. 2737. 


United States of America ex Rel. Louisville Cement Compan 

a Corporation, Appellant, compan 


y. 


Interstate Commerce Commission. 


a 


Supreme Court of the District of Columbia. 

At Law. No. 56830. 

United States of America ex Rel. Louisville Cement Company 

a Corporation, Petitioner, company, 

vs. 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Coluynbia,, ss: 

hereinafter mentioned, tlie followfng paDers'te? 18 ^’ at , the tlme s 
mgs had, in the above-entitled cause 8 to wit : fi ed and P r °ceed- 

^ Petition. 

Filed April 17, 1914. 

In the Supreme Court of the District of Columbia. 

Law. 56830. 

United States of America ex Rel. Louisvttt^ 

a Corporation, Petitioner, MBNT ^“pany, 
vs 

Interstate Commerce Commission, Respondent, ’ 

T bL h • fiajsaftar" Co ” rt of,h « “•«« ■*«.». 

• corporation 

““ th “ Ho “" bl * <*»* ■» origin- jurio 
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2 UNITE!) STATES OF AMERICA EX REL. LOUISVILLE 

diction in mandamus for and in respect to matters and things in 

this petition hereinafter set forth. .... .• A ™lv 

II Petitioner states that it is a manufacturing coiporation duly 

organized and existing under the laws of the State of Kentucky and 
is engaged in the manufacture ol Cement at Speeds, Indiana. 

III (a) That the respondent, The Interstate Commerce Coin- 

mission is a body organized under and by virtu. 

“An Act to Regulate Commerce,” approved February 4, 1887 ’ 

Stat L. 379); and acts amendatory thereof and supplementary 
thereto (25 Stat. L., 855; 26 Stat. L., 743; 28 Stat. L. 643 , 

2 34 Stat. L, 584; 34 Stat. L., 838). That said respondent is 

an administrative, quasi-judicial tribunal which by said act 
has heretofore been invested with certain powers, duties and au¬ 
thority in respect to awards of damages to complaints for a viola¬ 
tion by carriers of provisions of said acts as provided in sections 1 

and 16 of said Act of February 4, 1887, as amended. 

( b) That among other duties imposed upon the respondent herein 
as provided in section 12 of said Act that “The Comnnssion ,s hereby 
authorized and required to enforce provisions of this Act. 

That among other provisions of said act there is one provision in 

“That if. after hearing a complaint made as provided in section 
thirteen of this Act, the Commission shall determine that any party 
complainant is entitled to an award of damages under the provisions 
of the Vet for a violation thereof, the Commission shall make an 
order directing the carrier to pay to the complainant the sum to 

which he is entitled on or before a day named. 

It i a further provided in section 16 of said Act as follows. 

“All complaints for the recovery of damages shall lie filed with 
the Commission within two^years from the time the cause of action 

accrues and^not | ieret0 f o[ . ( , i t0 w it, on November 15, 1911, the peti¬ 
tioner Wing one of the parties entitled so to do pursuant to sect' 01 ' 
15 of the Vet to Regulate Commerce, filed a petition in the office of 
10 ° the respondent against the Louisville & Nashville Railroad 
3 Company, and the Pittsburgh, Cincinnati, Chicago & St. 

Louis Railway Company, as defendants, said defendants 
being common carriers between points in Kentucky and points in 
other states and as such common carriers each was and is subject 
to the provisions of the said Act to Regulate Commerce 

That* said proceeding is Number 5256 on the docket of the re- 

spondent.^iat ^ defendant, Louisville & Nashville Railroad Com- 
panv thereafter in accordance with said Act to Regulate Commerce 
and pursuant to the rules adopted and promulgated by the re¬ 
spondents, filed an answer to said petition in which it admitted the 

allegations contained in said petition. . . ..i 

(c)i That thereafter to wit, on June 20, 1913, in accordance with 

said Act to Regulate Commerce, a full, and completeheanng upon 
the matters involved was held at Louisville in the State of Ken 

tUC (d) That thereafter permission for the purpose having been 
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KS JJ&RS?'*• „ bd. t 

and agreed that an order for mer,n’i h y ]* avm « adrmtted ‘be facts 
be issued. < re P aratl0n or damages as prayed should 

That thereafter, to wit on Octoher 7 1010 . 

accordance with the Apt PoJ? 1 7 > 1913 , respondent, in 

filed a report in mid nroeeedi^ K° C 2T erce made . entered and 
rate of $1.10 per ton chareed 1 ^;*^ whlch 14 was decreed that the 
that it exceeded $1 00 pe/t^th^tT unla ^ ul to the extent 
damages in he mm rf iim an award of 
4 $1.10 per ton th«“ k bem J g » t i le Terence between 

held to he Wf„? charged, and $1.00 per ton, the rate 

1, 1907, and April 10 T ving between February 
ent had no‘Jitt^ 

the fieriod of limitations fixed hf FJta* ? Swd date was barred by 
“cause of action” as used in act °, n tle ground that the 

said shipments andnofSpon tS payment of T" £ of 

thereon and that thp Wtor ,P?y ment of the unlawful charge 

S™' stft 

Wbu ( a.» au p„ 5 f r, ZSV a h 3 z s 

^ld respondent, in accordance with section 16a of the said Act S 

arising more than two years after the shipments involved wereT 
n erect, but less than two years from the time the alleeed un 
5 lawful charge was paid or, in other words that the C^nm^ 

the at /‘° n T red ln Riding that the “cause of act’ion” accrued when 
the shipments were delivered rather than when the alleeed nnW. 

to°r4r1l a ^7^ a onaw,Tn d hoS^thaUhe'leter S'pehtioTer 

mb o £&&= 

the T J . petitioner states that the relief sought by its petition to 

£ S 191i e ?as n an ree ^"T' 88 * 0 " case # 5356 fil 'd Novem- 
shipments of’ coal from" r fP aratl ° n or damages on certain 

tuckv to Sneedv Tnd - •lellioo, Kentucky, and Woodbine, Ken- 
9 1907- K’ Indla ? a > made between July 28, 1906, and April 
ih* ♦ * that ^ was alle ^ed and admitted in said proceeding that 
the rate on shipments of coal between said pointsTad for Cny 
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vaars Drior to July 22, 1906, been One Dollar ($1.00) per ton but 
on «aid date the Louisville & Nashville Railroad Company published 
a supplement to its tariff and by said amendment, through a tvpo- 
< ‘hicnl error gaid rate was made One Dollar and Ten Lento 
?$110) per ton instead of One Dollar ($1.00) per ton; that said 
rate of $1.10 per ton was unlawful to the extent that it exceeded 
iVniior /sm no^ npr ton* that the Louisville & Nashville Rail" 
Sad KttSdM in its tariff until about February 
19 1907 and that petitioner did not discover 
A until it received a letter written by Louisville & Nashville 
6 CroadCompany on February 19 1907 calling attention 
to the fart that the published rate was $1.10 per ton, and that peti- 
rioner thereafter paid freight on all shipments of coal made from 
StTllIl, to April 10 1907, » 

$1.10 per ton, said freight so paid, in excess of what the freight 
would have been at the rate of $1.00 per ton, amounting to $595.15 , 
that on March 8 1907. defendant issued an amendment to said 
tariff restoring the rate of $1.00 per ton from said points to Speeds, 
Indiana, effective April 10, 1907, and that hunng thepenod from 
Tnlv 22 1906, when the tariff embracing said rate of $ 1 -1U puD- 
iistaLt Kv mistake became effective until April 10, 1907, when it 
Sloreectod a larS quantity of coal was shipped from the mines 
at Jellico and Woodbine, Ky., to the petitioner at Sgeefe, 

Knt that all Said coal shipped pnor to February 11, lyuv, *as di 
on tle basis of the old rate of $1.00 per ton and the ^rges ^ttled 
"" , w that under date of April 19. 1907, petitioner aa 

• !,*« to the Intent.!. Ommeree Comm,men .1 « nk- 

>««“"■ D. C, -hkh m.d » ^ „„ 

Interstate Commerce Commission, Washington, D. C. 

Dear Sirs: In re rates on coal from coal mines located on the 
Knoxville & Cumberland \ alley Division of the L. & N. K. K. K. 

to Speed8 Amendment No. 8 to L. & N. F. F. O. 888,1. C. C A-8023, 
7 effective May 1st, 1906, made rate on coal from the mines 
located on the Knoxville & Cumberland Valley Div. of the 
L & N to Speeds, Ind., from group # 1, $1.00 per ton, and from 
gj-oup # 2, $1.15 per ton, the usual difference between these two 

^Amendment #^L4 to the same tariffs, effective June 9/06, re¬ 
issued this rate of $1.00 from group 1 and $1.15 from group # 2. 

In issuing amendment # 18, to the same tariffs, effective July 
22/06 through a typographical error, the rate to Speeds, Ind., from 
group # 1 was made $1.10 per ton instead of $1.00, the rate from 

^n cornrnenetng 1 shipments of coal, to our plant at Speeds, Ind 
in February of this year, the agent at Grays, Ky., inserted the usual 
rate of $1.00 per ton, but on notice being given by the Auditors 
office of the L. & N. that the rate should be $1.10, corrected billuig 
was issued, and the coal re-billed at $1.10 per ton from group #L 
We called the attention of the freight officials of the L. & N. to 
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ing ^warranting the apparent ^ nothl f ng in their files authoriz- 
ton. g 6 apparent increase from $1.00 to $1.10 per 

to L. & N. tariff (^ a Fo 8t 88’8 tll ^ y s(frrV n To amendlnent # 26 

rate of $ 1.00 per ton frem ? « A ^’ restoring the 

8 ' ‘° “ 

thonreThe L &TT Sd S? yow b«le body au- 
on all shipments of ‘coil fJnL v k d thls ^charge of 10* per ton 
when the corrected amendment went ^ date 

#1, to Speeds, Ind., the rate of $1 10*° efl [ ect, on . coaI from group 
ment # 18 being •*? 98 lssued in amend- 

the same time from grouD i i Wlth - the in effect at 

with respect to group # 2 to tL ”* particularl y 

this overcharge provided authoritv i« ’’ W< l U d ^ willing to refund 
Awaiting your reply, s given by your honorable body. 

Very truly, 

LOUISVILLE CEMENT CO 
By HENRY S. GRAY, Sec’fy^’’ 

ville RailroadCkimpa^and re'qu^tedVt’ 411 tl? f Louisvi,le * Nash- 
an application to the Interstate Com ntvn ‘V 1 " 14 ® "' lth Petitioner in 
to permit Louisville * Nashville R*d™ 8 r? mmiS81on for authority 
overcharge to petitionerC L r to refund said 

Company refused to d 0 ^ unless petTZer^ & £ a8hyi11 ® Railroad 
cents per ton which it had failed t« !i! n ,? # d pay to k the 10 
ments made from July 23 1908 in pu Rx)ni petitioner on ship- 

-»*, d.,. or a„ “V 1 ’** 

Company presented to petitioner a bill for s Vdl^' T' 3 

SIT.” i^lTZSt” 8 , ,T .T 

would pay to it the amount of said bilMt^w 11 ^ lf P et . ltl0ner 
Interstate Commerce Commission the 011 U P with the 

amount and also said $695.15 alreidyScL T d 

lieved that it ought not to be renniro^ f P 910 ^ that petitioner be- 

Nashville Railroad Company said surr/o/Yl qqrfSr Louisville & 
Louisville & Nashville Railroad Company Emitted to’ 
only as the result of its own mistaL in n i i u- to be due to it 
$1.10 per ton, and which said Louisville & w U u 18 n in £ 8a ' d ra te of 
pany admitted that it ouZ nS !S' e RaiIroad Com¬ 
peted, and that for that reason Itotiff *° retain > i{ cok 

fendant said additional sum of Sit'1 r > ‘>k * d i IV.’ ?, )a ' *° ^ud de- 
ruary, 1911, although pavment thS " nhl the 8t , h da y of Feb- 
by Louisville & Nashville Railroad Company 
paid said .sum only because it had finally concluded hat 0 ul 
be subject to heavy penalties if it did not do to and that if ‘T ght 

Z e n0t V0luntanIy paid PP'ntiff could be compelled^ ^yX 

VI. Petitioner is advised that as a matter of law the cause of 
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action set forth in its petition to respondent accrued when the 
alleged unlawful charge was paid and not when the shipments were 
delivered and petitioner is further advised that its letter to respond¬ 
ent under date*of April 19, 1907 was sufficient to stop the running 
of the period of limitation as to all claims arising out of the erron¬ 
eous publication of the rate of $1.10 therein referred to. 

P Petitioner is also advised that the said respondent has ex- 
10 elusive jurisdiction in respect to numerous provisions of the 
said Act to Regulate Commerce and particularly with respect 
to the award of damages for a violation of said act; and that re¬ 
spondent is charged with the duty of executing and enforcing each 
and every provision of said Act; that when specifically charged with 
such duty said respondent can exercise no discretion m respect 

^ VIP That petitioner has no appeal or review by way of appeal 
or otherwise from the decision of the respondent in case No. 535b, 
that said Act to regulate commerce provides no remedy by which 
an order refusing to take jurisdiction of a complaint or petition be¬ 
fore the Commission can be reviewed or reconsidered otherwise than 
bv rehearing, and petitioner having applied for a rehearing and said 
rehearing having been denied the petitioner is without remedy to 
proceed in respect to the matters and things alleged in said original 
petition save only and excepting by application to this Honorable 
Commission to comply with the duties and obligations imposed 

upon it by the said Act to regulate commerce. 

Wherefore the premises considered, petitioner prays that your 
Honor grant’ a rule directed to the respondent to show cause by a 
time limited in said rule why the said respondent should not take 
jurisdiction of the matters and things alleged in the complaint of 
the petitioner, being No. 5356, on the docket of said respondent 
and why it should not take jurisdiction of the claim of petitioner 
for an award of damages on account of overcharge on the shipments, 
=et up in petitioner’s complaint before respondent, moving 
11 from Jellico and Woodbine, Kentucky, to Speeds, Indiana 
between July 28, 1906, and February 11, 1907, as required 

bv the Act to Regulate Commerce. ... . 

2 That this Honorable Court direct the respondent to certify to 

this Honorable Court the records and proceedings in said proceed¬ 
ing that this Court may hear and determine whether or not said 
respondent has jurisdiction of the matters and things in said peti¬ 
tion set forth; .... . •, . 

3 That this Court issue to respondent the peremptory wnt of 
mandamus requiring and commanding the said respondent to take 
jurisdiction of the matters and things set forth in said petition; 

4. That this Court issue the peremptory wnt of mandamus 
directed to the respondent commanding and directing it to execute 
and enforce the said act, and particularly in respect to requiring the 
defendants in case No. 5356, to take jurisdiction as required by the 
Act to Regulate Commerce, of petitioner’s claim for damages on 
account of alleged overcharge on shipments moving between July 
28 1906, and February 11, 1907, said overcharge haying been paid 
by petitioner to the Louisville & Nashville Railroad Company on 
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cement Co. vs. interstate commerce commission. , 

tion to recover dragon Mcoum ^ tU ^ ner havin g filed its peti- 
day Of November, 1911. * f said overc ^arge on the 16th 

be eel'tW to r to“S. pfemiS* , " r ' h< ' r “ “» PetiSoner may 

By 

12 OtofoSi,»™S*S. S pJKr7“ !!“•!, h l” Beesident „d 

and that the statements contained in the * ISV1 . e Cement Company 
as he verily believes. ontained ln the forego, ng petition are true 

. WILLIAM S. SPEED. 

the County^ JefflZn, Stated Kent** Public * and for 

personally known to me to lx> p .tucky, hy William S Sneed 
Company, this l 5t h day of tb « Louisville^S 

February 3, 1918. 7 Apn1 ’ 1914 - My Commission expires 

[seal.] r 

Notary Public, Jefferson Count^faZ’ucky 

13 v 

Exhibit A. 

Interstate Commerce Commission. 

No. 5356. 

Louisville Cement Company 
Louisville & NashvilleVlboad Company et al. 

Submitted August 14, 1913; Decided October 7, 1913 

Reparation awarded on account nt „ 

\n th 16 ! J'[? ns P or tation of shipment" “? r ® as< ? n able rate charged 
North Jellico and Wilton Kv tfe °, ^ m carloads from 
lMb.rp.im th. 

ibOT^on "thf g tt'i'lh"' 1 “ $»•«■ bef.r. F rf , 

wth the Commission within two vears from P lh Was not filed 
of action accrued. vears from the date the cause 

j ri M S Ttw^ rman r f °r com Plainant. 

• M- Dewberry ,. r IWi,|. 4 

Re Port of the Commission. 
f>y the Commission: 
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lD ’to”*• |?y" kj" i 

14 Si toSfad. to* Norn, Mb. »d«J », gf “ 
which S*'!®'- — *»i«« «* p«“ <">» ** 

*C2 &ii taSStoSj Sfi 

tained from mines on its li ^n on CO al * n car _ 

in the state of Kentucky a rate of $1 per N h Jellico 

loads to Speeds for -metmie pnorto £*22, M North^ ^ 

and Wilton are indue 0 j u i y 22 1906 a supplement to the 

Louisville & JNasnvme mm DO ints of origin here 

of *1.10 per ton on coalm ^arioadsjrom to* pom^ ^ ^ 

involved to Speeds. . P WnnHhinp Kv. The agent at 

mines in question were bi le advdse d 0 f the publication of the $1.10 
Woodbine, not having h f ents at $l ? and complainant paid 

srisratt«. 7 •»/* b ''ix i L 1 s, fsaacs 

to the 1“SS’Sj’iUO Ed boon published, oud Ihete.fler col- 

*• <5 

miJon eitpWnin| d.«t j|* d ^“^ta'S'bS'incraoed 10 cents • 
Wilton to Speeds naa y^ remained in effect from 

15 Y\ a ?9 1906 to April 10, 1907. This letter was re- 

July 22, 190 , , fl-, no 1007 In the letter the com- 

ceived by the Commission April 22, 190 . 

plainant asked the follow '" g win honorable body authorize the 

; Und ' l r‘ 1 ;* ffiK'JBS*” ■>' 

Lomsville & JNashMiie i <jate hen the correc ted 

Of coal from February 1to April 10, we^a ^ ^ L & 

N ne R d R en Co W would be willing to refund this overcharge provided 

authority is "complainant was advised by the Commission 

On April 22 , 1907 Wlam & would file wlth the. Com- 

by letter, that if toe L.o the points in question to 

mission an admissmn that^the rote ^ ^ tQ make re . 

Speeds was increased ^ £ consideration. Complainant was 

fund the subject would Nash ville was not willing.to 

SmTt \hfcafetn this manner it would be necessary for complain¬ 
ant to file formal c°mp}“£ flt onee took the matter up with the 

officials of the igvi ]i e & Nashville refused to submit the 

sion’s letter. The . complainant had paid undercharges 

case to the Commiss , n made during the period from July 
on shipments whi ^ad^ 1Q 1907> am0U nting to $1,335 26. 
22, 1906, to ; • gought by complainant on ship- 

16 uyssu i"s. *“i» »»™ * 5 ® 5 
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. The facts are admitted Wrl f m S ! m ' of 11,880.90. 
it never intended to establish the rate'oAl lo^i? 1 ]® a ® erts that 

tho an ,° rd f for re P a ration should be issued 10 ’™* 4 furth . er agrees 
that under the circumstances the $1 10 i',i» € ' " e are o{ opinion 
extent it exceeded $ 1 . The onlv was unreasonable to the 

whether the claim is barred Z iZl left for determination is 
limitation in the Act: ’ e r ln part > % the following 

Commission froni^the n ‘ ages | haI1 be filed with the 

ernes, and not after. . y rom the t,me ‘he cause of action ac- 

the date of the delivwyVf’the^shhfment 6 ‘nr* of T a K ction accrues is 
Co., 18 I. C. C 480 tu ci® sni Pment. Blinn Lbr. Co v R p 

which gives the name of the^mfplS t nant\hr m h ?iSSi ° n ° f a letter 
reparation is asked, the points of nrtoZ j ? hl P m ents on which 
rates on which the claim fs based is hdd in'll de ^'“ ation . and the 

naaa v t 161*00 t 

17 I. C. C. 5691 Marian cS^ vt "i \ i R ’ Ry ' Co 2^ 
with the ComintS,n Aprift 1907 ^/ 

& ate 

between the dates named to stop the riiLm ibe shipments made 
complaint was filed by comnlninan? n ^ of the statute. No 
made before February "l, 1907 until Z^ to shipments 

was filed on November 15 1911 n a !tl pet ,' n here in question 
delivered more than four yea” ’before Z S JZ men , ts bad 111 been 

£ of . 

and up to April 10, lPoT.TXfflreXXtXX^ F " f ’ nlar - V 1, 1007, 
plaint was filed with the Commit!™ ', tuatlon ls presented. Com- 
within the statutory period That i)"* * re ®P? et to these shipments 
prosecuted before thJcormniSn 1® cam P Iai nt was not promptly 
tions that were had between the compIaiZnt^ZZV 0 ne « otia - 
Nashville. There is no indication ;„<i, a ® d the Louisville & 
ever abandoned its claim for reparation ^thT^ ‘ hat complainant 

UW 7 h durin £ the period covered bv thp*S+ shl P men ts 

* 9( * 7 ' k Under these circumstances we hnM !k | ter ed Apnl 22 > 
made by complainant during the nerinH f ^ as to shipments 
Apnl 10 1907, the compK^ 07 > to 

of the statute. We further find St x° p the runn mg 

18 T Paid b I com pi a in a n t was unreasona^le mV* $U0 P» 

. it exceeded $1 per ton • th«t , le to the extent that 

is entitled to reparation on all shipments made if Z? dama 8 e d and 

of ongin in question to SpeedsVZIZ ™ i by 14 from the points 

April 10, 1907! on which itSn«and 

2 _2737a From this record, however, 
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the amount of the reparation can not be ascertained. The com¬ 
plainant should prepare a statement showing as to each shipment 
the date of delivery of the shipment, weight, car number, and the 
amount of reparation asked on the basis above indicated. I his 
statement, together with the freight bills, should be presented to 
the defendants for verification by them. When the statement has 
been so prepared and verified it should be forwarded to the Com¬ 
mission with the freight bills, when the matter will be taken up 
with a view to the issuance of an order for reparation. 

Bv the Commission: „ « 

[seal. ] GEORGE B. McGINTY, Secretary. 

A true copy: 

GEORGE B. McGINTY, Secretary. 
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Rule to Show Qause. 

Filed May 20, 1914. 

* * * 


Upon consideration of the petition for a writ of mandamus in 
the above entitled cause it is by the Court this 20 day of May, 1914, 
ordered that the respondent, the Interstate Commerce Commission 
be and it is hereby, required to show cause on or before the loth 
day of June, 1914, why a writ of mandamus should not issue as 
prayed: Provided, that a copy of this order shall be served upon said 

respondent on or before the 25th day of May, 1914* . • 

THOS. II. ANDERSON, Justice. 


( Marshal's Return.) 

I 

Served copy of within rule to show cause on Interstate Commerce 
Commission by service on George B. McGinty, secretary. 

MAURICE SPLAIN, Marshal , 

C. R. S. . 

Answer. 

Filed June 12, 1914. 

* * * * * • * * 

The Interstate Commerce Commission, respondent in the above- 
entitled cause, now and at all times saving and reserving to itself all 
and all manner of benefit and advantage of exception to the many 
errors and insufficiencies in the relator’s petition contained, for an¬ 
swer thereunto, or unto so much or to such parts thereof as this 
respondent is advised is material for it to make answer unto, an¬ 
swering says: 0 

I. This respondent denies the allegations contained in paragraph 

I of said petition. 


May 20, 1914. 

20 
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^II 8 petitioi 6 a " egati0ns Conlained in para, 

docket; and th^heTartf^nd^r 9° mim lf ion is No. 5356 upon its 

said proceeding, are set forth inlts^d ^ r ® s P onden t in 

1913, a copy of which report is hereto nt^T? date , d 0ctob er 7, 

oi £■’ and the same is made a nart nf tk- 6d ’ n,ar ^ ed “Exhibit 
21 far as the facts set fli i pa V of thls answer. That in so 

. tion are contrary to or are mwrfi’d' 1 f aph . IV of 881,1 peti- 

m its said report this respondent!) ^ fi f d hy, the facts set forth 

ment of the facts and Us ojfth^on T*’' and for 8 

^'tf.said report. " 1 thereon, this respondent refers 

taken thermit"commi^d' 1 an y error J P /? ceedin « and the action 
division (f) of said paragraph J „t v u f W ’ as ^t forth in sul> 
has jurisdiction. para « ra P h , of which this court, in this caC 

said pehtion,Neither" admfts ^ P ar ? sra P hs v . VI, and VII of 
therein contained, except a« the «» u® 8 alIe « a tions of f^t 

its said report controvert^this™* h T herein ’ and arein 
report attached hereto, aTi'ts ,„l! ,T deDt Presents its said 
the relator to make such proofs in sun^^f p , ara ^ aphs and leaves 
paragraphs as it mav deem nJf f u PPoH of the allegations in said 
recant and proper ' ** m ne ° eSSar >' and ‘he court may adjudge 

se ', erai allegationsIherein^ys thaUhe" 8 t? id petition 811,1 the 
and determined by this ^spondem in the ^ and thin & s heard 
it, No. 5356, were and are matters anrl tv ' ,aid Preceding before 
tion and power to deterrni ne un der ™d * k* Dgs . Wlthln its jorisdic- 
Congress entitled “An Act to [ nd b y virtue of the Act of 

a , parties interested therein were f^ll^°norifi^” t* an . lended 1 that 
and hearing; that a full hearing , fi , ed of sald proceeding 

forth in said petition • and that'7m ded to sald P arti es as set 
22 port as a foresail as roqufi Jyl ^ itS 

mg has not been finally determine) f .i. at ^ P r oceed- 
at the conclusion of its said replrt and twin 16 reaso ? 8 ^t forth 
the relator herein to submit tt„ P ’c 5 d ‘hat the same is open for 

a *> ,*—«icsys 

1 nat in hearing and determining- an order for reparation 

• ?nt, it becomes and is the dut^oMh'”^ 1618 b f fore this respond- 
judgment and discretion in arriving at^ i / es P 0 P dent to exercise its 
the premises; and that, as this reslondlm dec ' slons , and orders in 
and judgment therein cannot be directed S a,vip< - d > its discretion 
mandamus as prayed herein Tf,; o reC ed °7 contr °Hed by a writ of 
the petitioner, upon the showing therefore denies that 

an swer, is entitled to the, or anl If the rolief* Petlt j°!? and in this 

alleptio^sSUtion nofherofn 7Z a " d Levant • 

” D1 ~ y “ “*“<1 
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indent". «H w-l A* “ ffSjZ&S A 

vantage as to each *„ e were specially pleaded, 

srstS; r«.y “f »r r xr£." ££& 
j-awsrt staftfjst >■ i —' 

sustained. INT ERSTATE COMMERCE COMMISSION, 

By JOSEPH W. FOLK and 
• CHAS. W. NEEDHAM, Counsel. 

m 

2S City of Washington, 

District of Columbia, ss: 

[hf slme f ”XTto n the r best of"to knowledge, information, and 
belief. CHAS. W. NEEDHAM. 

“t r »n>.':TsS c thl 83X vzs, 

1914 T GEORGE F. GRAHAM, 

I seal. 1 Notary Public. 

2^ Exhibit A. 

Interstate Commerce Commission. 

No. 5356. 

Louisville Cement Company 

Louisville & Nashville Railroad Company et al. 
Submitted August 14, 1913; Decided October 7, 1913. 

.• r , n account of an unreasonable rate charged 

Reparation awarded m iaccount <i carloads from North 

forthe transportatmnof delivered at the latter 

• point°between February 1,1907, and Apnl 10, 1907. 

. i _ oViinmpnts delivered at Speeds before February 

R TT9r onThe ground* 'that* the complaint was not filed with the 

Commission within two years from the date the cause of acUon 
accrued. 

S' Railroad 0»P»,. 

Report of the Commission. 

Bv the Commission: _ . ... 

Comnlainant is a corporation with principal office at Louisville, 
K^Jdis engaged in the manufacture of cement at Speeds, Ind. 







1 “ BTA ™ commerce commission. 


-ii) 

25 j 11 * 1 iPetition, filed November 15 ion •» • 

defendants charged an ■. r-.... 1 1 ^911, it is alleged that 

to « j ion °J eoal in carloads from North®^ f ° r the transported 
to Speeds. Reparation is asked % hi Jelhco and WUtonf Ky 
reparation is asked were made d.mto sl ?{P ment ? of eoal on ivhich’ 
1906, to April 9, 1907. nn ® tPe period from July 23, 

tained P fm a m ^nes*oleine'tilto^w 1 ® e t tabliahed and main- 
1 in the state of Kentucky “ rate of J hat 18 known as Group No 
Iwds to Speeds for sometime prior to JuW 22 “® ^ °V° al in ^ 
f, nd »ilton are included within the ; ul ?. 22 > 1906. North Jellico 
i roup No l in the tariff. On J u l v 22*1*8 Which is ^ered by 

of iTu 6 & Nashville tariff became effected’ u , su PP lement to the 
of $ 1.10 per ton on coal in carlnJtl% “ *11 whlch named a rate 
involved to Speeds. The shinmen^ ! , the P° int * of origin here 

i&nSS biIled“ e from P Wo n odWn C e 0a Kv ^ from ^ «S 

nine, not having been advised of ti,, ’ t.r' V ' . be agent at Wood- 
continued to bill the shipments at »? ubllcatlon of the $ 1.10 rate 

theUt na < ^ t / ate Up 1 ®*February 11 ’ 1907 C °SP la ‘ nant Paid no 
me last-named date the agent of tiL r ’ • • „ Shortly previous to 

ered that, the $ 1.10 rate hid iL he Lo “ ls , vllIe & Nashville disL 

XA:r^, thereafter coi: 

26 mi f Ion explaining that “the f ' d l dressed a letter to the Com- 
26 and Wilton to Speeds hadI by mTstakeh^ f •° m North Je,lico 

«. wMfts r>“ 

SB#** ,m ■ >" •"«toog 

Uuuvillei" N»S ho “'* b l« Wj authorize the 
of coal from February 1 to Anril in 0 T erC , harge on aI1 shipment! 
amendment went into effect? P * ’^e date when the corrected 

,Co. would be willing tn a A 6 * are satlsfi ed the L & 

fe'«*«''•!»• if!h?CS7N,rh ”! ,ivi *« l 1 .j? 

an admission that the rate from®ih ° U dfi e with the Corn- 
Speeds was increased through error InT ^ P °! nts in question to 

iZ d ’ J be s , ub J ect would receive conJder?r auth ° ri ty to make re- 
aLo advised that if the Louisville & vllll'm' Complainant was 
submit the ea.se in this mannpr if ^ashville was not willing tn 
ant to file formal complaint. d ** nec essary f or complain- 

officials of the Loufevi i]\e ’ & a x a Ipv^Ne®. t °° k the matter up with the 
sion’s letter. The Ixiuisville 1 N,^h®;n P ° D r rec * 1 P t of the Com mis 

27 th , e . Commission until complainant Wf ® ubrr| i t the case 
7 « n . shipments which had been mldld • p81 , d undercharges 

335 25 Th 22 ’ 1906 - to Feb™ the ^ riod from 

OJO.Zb. The amount of renflr«f;^w/ , 7 > amounting- to *1 

ments made after the $1 in SOUff ¥ bv complainant™ JuC 

■*“ ™, S 5 £ ji 
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ville & Nashville was that February, 1911, the 

tto cam^r$1,335.25; and complainant now asks the Common 

for an order for reparation asserts that 

The facts are admitted lhe Loul ® v “ ie g .r A It furthe r agrees 
it never intended to establish t e ™ ^ ‘\\, T e are 0 f opinion 

that an order for reparation should• be » ■ • unreasonable to 

that under the l q ° u £,L kft for determina- 

following limitation in the AcL , h n file) j with the 

cZBSttSZZSftti .~-—- 

crues, and not after. . 0 f action accrues 

Thp Commission holds that the date tne cause ui » p 

it 2r4 - *• ar-s? aywt a=au - ■ >n 

. at? was 

ft* - ® 

Commission April 22 1907, to April 10, 1907. This letter 

complainant from February 1, iy y 7 ’ f t ° fh 7 s;hiDm ents made between 

.»«.,„«ki.«t rS.'S.* 5 ItoSS? N. »»?!»»' 

the dates named to stop the r ,n f J; t shipments made before 

was filed by complainant with reference to P was filed on 

February 1. 1907 « n ^ d th ^h°toments^U all been delivered 
Nov « m > a r n \ou/vears lie the filing of that petition. They are 

afterFeb i, 1907, 

With respect to the •_ P situation is presented. Com- 

and up to April 10, 1907, a a i wUh resipect to these shipments 

plaint was filed with the Com • comp hfint was not promptly 

within the ^^£^£5 was due P apparently to negotia- 
prosecuted l^fore^t the complainant and the Louisville & 

tions that were had indication in the record that complainant 
Nashville. There is no f ‘ nara ti 0 n with respect to the ship- 

ever abandoned its cduring the period covered by the letter 
ment^ which moved during we hold that 

29 filed April 22, Id '• nnmn i fl i n ant during the period from 
as to shipments mad X the complaint was filed in 

February 1, 1907 > to . P™* t v, ’ statute. We further find that the 
time to stop the running romD l a inant was unreasonable to the 
rate of $1.1? per ton paid tycomplain , ainant was damaged 

extent that it exceeded $1 per ton, * ^ it from the 

entitled t». on aiitapmj*"*^ 1, 1907. 

point, of orijin . W From &. t™* 

and Apnl 10, 10 > rermration can not be ascertained. The 

jss&s aiv.— - h <- i ” 6 “ “ •** • h,p ' 
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■ “ ‘ M8TATE commerce commission. u 

the amount of reparatkn alke.T onTh^h *’ Wei , ght - car number and 

statement together with the freight , n ba l 18 a , j 0Ve indicated. This 

defendants for verification by them b, fe.‘ hon . Id *» Presented to the 

re prepared and verified it s honM i,„ )' len the statement has been 
wtth the f reight bi)1 the 

■5SSK"" op *“ * *«• 

1 George b. mcginty, 


30 


Reply to Petitioner. 
Filed June 26, 1914 . 


saving and rese^i^to'/iej ®'/] 16 " 1 P°™P an y. now and at all times 

vantage of exceptions to h e man?* a " manner o{ benefited af 

respondent’s answer contained fo/JT 1 ! and '"sufficiency i n the 
as ^.petitioner is advisesife 8 ? '™ h of sail answer 
Replying to Paragraph Five of V* *5 *° reply to says: 
boner denies the allegations containS'' P t < ? ndents answ er this peti- 
that since the answer herein was fiui t t l ^ re,n and petitioner savs 

, 1 nne j j at a general session^ ie r ^P o °ndent Interstate 

it pending in its docket^5356 a [°i d jW n the Proceeding before 

pnr wh ^ n-kjSSaS t 

petition herein. 3 P ed P etltl °ner prays as in its original 

By “vS& CEMENT compary. 


Exhibit “A” to Reply. 
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* ^ TU xt E pLY. 

at its Office, in 

Wrswan* 

No. 5356. 

Louisville Cement Company ‘ 
Louisville <fe Nashville RailiLo p 

' c "-“~ 4 *• n.™ 


Order Authorizing Reparation. 

. ~ A _ 


mi • -^ ^eyvrauon. 

having been fifetmd 


|0 UNITED STATES OF AMERICA EX REL. LOUIBVILL® 

vestigation of the matters and things b “' ad f• 
and the Commission having, on October which 

report containing its findings of fact an hereof* and this 

£id report is hereby referred to n ?“*application 
case now coming on to «>ns' . that the parties have filed 

for r ^ b XteS rating the movements of the shipments 
an agreed statement re. e u g . f the record and said 

«frS f "s rf - in 

above sum, with interest from P > e _ naine d defendants, be, and 
It is therefore ordered, that the abomwmea « ^ A J gust 15> 

they are hereby, authorized an r c j j 11 ( . |nen t Company, the 

1914, to pay unto complainant, OnnsylLe wmen v ^ ^ 

sum of $595.15, with interesU ew®^ Qn account 0 f an unrea- 

ST. 5.”& tor |i« '»*c4"k1 .■‘S’sSS.! iS - 

^ - ,h * com - 

mission and the statement filed of record. 

By the Commission: r,FORGE B McGINTY, Secretary. 

[l. s.] 

Opinion of Court. 

Filed July 20, 1914. 

* * * * 

This is a suit for a mandamus to> requi,re^ the provision 

Commission to reverse * rulmgtkapproved Feb. 4? 1887, en- 
contained in Paragraph lb otttie^ ( .^ P st at. L. 379), the limiter 
titled "An Act to Eegu . t | ie time delivery of the shipment 
ti0n °ade aC and SCn the date of payment of the freight. Ihe 

0r<" .HO" or jtaCS'A”"®* ”>'* U fil f> * 1,h 

.«.?». ■'»" ih « 1 ”“ ,h * “““““ 

the Commission , h , n !'^ Mav 9, 1910), in which the subject 
18 I. C. C. H e p. 430 (deo y for the Construction given are 

is fully discussed and the reaso a different opinion in 

stated. Prior to <;hat. theJmmW Commission dissented 

the matter, and two of ruling of the Commission in 

in the Blinn Case. , m if 0 rmlv followed since that time, and it 

»"S “s, “Si . 4 o.«t»<• “i” “ d 
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diction, and those where it takes jurisdiction and thp nh?.^ JU T 
■s only as to the manner in which it L exercised Thf tl0n H de 
seems to clearly belong to the latter p1 « » Qn I Jk' i- 0886 at bar 
Of involves theexercil of ju<Wnt anddi^HnniT ap J ained 
properly reviewable on appeal or writ of ermr l ’ ,I hlch ’ thou 8 h 
vision therefor, cannot ^viewed by ^d a mu? tZ.P’ ^ 
even were the ruling complained nf Ln!li • L heD > a & ain > 

jfttR 

, 3 L“ 3 SaJf '» ‘‘■ 2 ZZV&SS 

Mandamus denied and petition dismissed. 

THOS. H. ANDERSON, Justice. 

35 Supreme Court of the District of Columbia. 

Friday, July 3rd, 1914. 

oession resumed pursuant to adjournment ITrm r rVi^ u * i 
son, Justice presiding. “journment, Don. Thos. H. Ander- 

. * * * * » * * 

This cause came on to he heard imnn 

show cause issued thereon, the answer of defenda^t^nd t° 

said answer and being argued and si.hmiH^l . .1 « reply to 

ordered that the pmyeVKid ^titionfh/ C ° Ur l h , is 
denied, the rule to show cause discharged and net.v y a ? lere> i V 
Further it is considered that the defendant £LS?S 1011 ^missed. 

costs of defense to be taxed by the clerk and have execu^onThereS 
Supreme Court of the District of Columbia. 

«. , Friday, July 10th, 1914 

son ?usfee re p^fding UrSUant *° ad J ournment > Hon. Thos. H. Ander- 

* * _* * * * * 

Comes now the petitioner by its attorney Mr. Frank Lvon and 

?T’^ 0 ?oi/° l f’ notes an appoal from the judgment herein of 
July 3rd 1914, whereupon, the penalty of a bond fw cost is hereby 
fixed in the sum of One Hundred Dollars fSI nn r a\ ! ,l ereby 
iepcU Fifty Dollais (*50) with IhaX L*‘K Zch SZ 

Memorandum. 

JUly ^2737a ~ 550 deposited in lieu of 1)011,3 on appeal. 







;MTED STATES OF AMERICA EX REL. WUISYILEE 
Assignment of Errors. 

Filed July 25, 1914. 


No. ™,es 

rSmSf «S?K. u W d .» V i" »* <*- •* *»- 

m appeal. v» A lHinff that the objection here made to 

1st. The court erred m holm Commiggion is to t he manner 

the action of the Interstate because the objection was to the 

in ,"' hi «! IhecSSiX" 1" >*»“« “ t,ke “ d n0 ‘ 

c£ijK sMf« «ssa.«r 

judgment or discretion that the Interstate Commerce 

Commission SSWAS " *“ ** 

37 Hill. The court erred 'n holding tojtrtw ' t X°juri£ 

diction ^ed^” e m cannot be controlled or reviewed by 

mandamus. boldine* that the action of the Interstate 

6th. The court erred in judgment or discretion in 

Commerce Commission in ^ntroUed or reviewed by mandamus, 
construing the law cannot bold that the Interstate Com- 

7th. The court erred >n refusing m hoiou ^ ^ held that « a 

“o?To“to e re r coveV excessive charges accrues when a ship- 

ment is delivered. f in „ t0 hold that a “cause of action” 

to Recover damage^fbr ex^l’ve charges accrues only when the ex- 

Ce th. The rg court e emd d 'in denying the prayer for a writ of manda- 

m Toth. The court erred in holding sufficient, the response to the 

rule to show cause. Hi trussing the petition. 

11th. The court erred in dismiss g v y NORMAN, 

FRANK LYON, 

Attorneys for Petitioner. 

Service accepted. 

• PH AS W. NEEDHAM, 

‘ 4 W/I Counsel Interstate Com. Comm. 
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• "INSTATE COMMERCE COMMISSION. 
Designation of Record. 

Filed July 30, 1914 

Or 


^ of . 

q a - ''^ucuie 01 serviop 

4.' The^latorJreply^o" 1 exhibit thereto ! 

«• ^Pinion of ffi; * Ud answer -' 
dismmng peytio”. 0oUrt of Jul y 3, 1914, discharging rule and 

t of ^ fixing appeai 

1A mi ^ j , ^ of errors; e Posit, 

10. This designation. pp . XTT , 

Attorney . 

, Receipt of copy 0 f this .• arerf Appellant. 

89 . *•*“•** 

Supreme Court of the District of Columhi 
United States op America b 

District of Columbia, ss: 

fepg.n,, „ th , „ m « « m , in £»~™ °™»&p £ 

In testimony whereof n record ln 

thfs 2ffih°d Said ° ourt a ‘ tRe “o°f wS&“ y - Dame «>d affix 
this 20th day of August, 1914. y Hashi ngton, , n said District 

°« - *• ««. 0 f Co,^ 

Bj 

S' aSlW"' i iis 1 ?.""' c ™«« cw 

H«uj W. HodgifSk. a, “ l »* nw”” a,' mi 
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Court ol Appeals oi the District of Columbia. 


OCTOBER TERM, 1914. 


No. 2737. 

No. 19 Special Calendar. 


UNITED STATES OF AMERICA, EX REL., 
LOUISVILLE CEMENT COMPANY, A 
CORPORATION, - - Relator and Appellant, 


versus 


INTERSTATE COMMERCE COMMIS- 

SI0N >.Respondent and Appellee. 


Brief for Relator and Appellant. 


J. V. NORMAN, 

Attorney for Appellant. 

FRANK LYON. 

GEORGE H. LAMAR, 

Of Couneel. 


WilTIlFIlLD-BoHTI CO., IN CORPORA TED, LOUHVILL*, Ky. 
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Court of Appeals of fbe district of 

October Term, 1914. No. 2737. 

No. 19, Special Calendar. 


UN TJ T r M r a p erica ’ ex bel -’ louis- 

ville Cement Company, a Cobpora- 

Relator and Appellant, 

versus 

Interstate Commerce Commis¬ 


sion, 


Respondent and Appellee . 


brief for relator and appellant. 
co:; 1 :;:-- 1 f r m a judgment ° f «»« su P re me 

Court of the District of Columbia holding sufficient the 
response of appellee, to a rule to show cause whv a wr 
of mandamus should not be issued against it and deny 
mg said writ and dismissing the petition of appellant 

re 7 ^ P r tltl0n the aPPe ’ iant sou « ht a mandamus to 
ca^-thl C nterState C ° mmerCe ^°mmission (hereafter 

leged cause ^ ^ t0 ** jurisdictio ” <>f an al- 

ge<l cause of action asserted by the Louisville Cement 

Company m a proper proceeding before said Commission 

recover damages of the Louisville & Nashville Rail 

road Company pursuant to the terms of the “Act to 
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Regulate Commerce.” The Commission, in the proceed¬ 
ing before it, condemned as unreasonable the rate or 
charge which had been assessed on the shipments in¬ 
volved and awarded to the Louisville Cement Company 
(hereafter called “the Cement Company”) damages for 
the payment by it of said unreasonable rate on some ship¬ 
ments, but refused to take jurisdiction of the Cement 
Company’s claim for damages growing out of the pay¬ 
ment of said unreasonable rate on other shipments, hold¬ 
ing said claim was “barred from its consideration” bv 
the period of limitation prescribed by the “Act to Regu¬ 
late Commerce.” The provision of the “Act to Regulate 
Commerce” referred to by the Commission is as follows: 

“All complaints for the recovery of damages 
shall be filed with the Commission within two years 
from the time the cause of action accrues and not 

after * * *•” 

The Commission held that “the cause of action ac¬ 
crues,” within the meaning of the Act, upon the delivery 
to the consignee of the shipment upon which the unrea¬ 
sonable rate is assessed. Appellant contends that the 
“cause of action accrues,” within the meaning of the Act, 
when the unreasonable rate is paid and by this action 
seeks to have the aforesaid provision of the “Act to 
Regulate Commerce ’ ’ so construed and a writ of manda¬ 
mus issued requiring the Commission to take jurisdiction 
of the Cement Company’s cause of action which was 
filed in less than two years after the unreasonable rate 
was paid but more than two years after the shipments 
were delivered to the consignee. 
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STATEMENT. 

th p The faC ,! S are admitted here and were admitted i D 
procee mg before the Commission. The Cement 

Company had for many years shinnpH p i- , ° * 

tities fmm t li- , y hipped coal m large quan- 

sl T/ ! 00 a W ° 0dbine ’ R y-’ to its factory at 
P s nd. The rate on this coal had for many years 
prior to July 22 iqofi ^ , , y }eais 

said d„t n. t ’ ° ne d0lIar P er ‘on, but on 

aid date the Louisville & Nashville Railroad Company 

published a supplement to its tariff and through a typo 

graphical error said rate was made one dollar andTen 

n s per ton. Neither the Cement Company nor the 

e “ t & he Na T e P ailr ° ad C ° mPany di — d 

error and the coal continued to move at the rate of one 
of ° ar Per t0n UDtl1 February, 1907, when the old agent 

tarif/t^^ 1 ^/-^ aDd the 8gent ° n exam ining the 
anff to ascertain the rate found it to be one dollar and 

n cen s per ton. The carrier immediately published a 

correction restoring the old rate of one dollar, but same 

did not become effective until April 10,1907. During the 

Period from February 11 , 1907, the date the error was 

discovered, to April 10, 1907, the date the error was 

corrected the Cement Company paid at the rate of one 

ioliar and ten cents per ton, the excess of ten cents per 

ton amounting to $595.65. On April 19,1907, the CenTn 

Company wrote the Commission a letter asking that the 

“ aUth °7 d t0 refnDd ^ excess 

so pai y it an( j t h e Commission wrote the 
Cement Company directing it to get the carrier to join 
m an application. The carrier refused to do this unless 
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the Cement Company paid the additional ten cents per 
ton on shipments moving between July 22, 1906, an 
February 11, 1907, which amounted to $1,335.25. The 
Cement Company at first refused to make this payment 
because the Louisville & Nashville Railroad Company 
admitted the amount to be due to it only as a result of its 
own mistake in publishing said rate of one dollar and ten 
cents per ton, but finally on the 8th day of February, 
1911, the Cement Company did pay said amount and on 
November 15,1911, the Cement Company filed its petition 
with the Commission seeking to recover from the Louis¬ 
ville & Nashville Railroad Company the total amount of 
overcharge paid by it. The Louisville & Nashville Rail¬ 
road Company admitted its mistake and admitted that the 
rate of one dollar and ten cents was excessive to the 
extent that it had exceeded the old rate of one dollar. 
The Commission held that the rate was excessive to the 
extent that it exceeded the rate of one dollar and awarded 
the Cement Company reparation for the $595.65, being 
the excess paid by it on shipments moving between Febru¬ 
ary 11, 1907, and April 10, 1907, but held that the claim 
for reparation on shipments moving between July 22, 
1906, and February 11, 1907, was not within its jurisdic¬ 
tion because the claim for same had not been filed with 
the Commission within two years from the time the ship¬ 
ments were delivered, although it was filed in less than 
two years from the time the overcharge was paid. The 
Commission took jurisdiction of the claim for the $595.65 
on the ground that the Cement Company’s letter to the 
Commission of April 19, 1907, was sufficient to stop the 
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running of limitations against that claim, but not suffi¬ 
cient to stop it as against the claim for the overcharge on 

: Q h r e :I S deliVered fr0m July 22 > UK*. to February 11 , 
7 - The Cement Company filed a petition for rehear¬ 
ing as provided by the Act to Regulate Commerce and 
the same was overruled. The Cement Company having 
no remedy by appeal or review filed in the Supreme 
Court of the District of Columbia, its petition for man¬ 
damus on the ground that the Commission had refused to 

a e jurisdiction because of a misunderstanding by it of 
the law. 

Upon consideration of the petition by the Supreme 
Court of the District of Columbia a rule was issued by 
said court requiring the Commission to show cause why 
the writ of mandamus should not issue. Thereupon the 
Commission filed its answer by whicli it denied the juris¬ 
diction of the court to issue the writ of mandamus and 
a so denied that it had committed any errors of law and 
affirmatively alleged that in its ruling it had exercised 
its lawful judgment and discretion which judgment and 
iscretion, it alleged, can not be directed or controlled 
by mandamus, and further alleged that the proceeding 
before it had not been finally disposed of because same 
had been left open for the Cement Company to submit 
verified statements with the freight bills, to enable the 
Commission to issue its order of reparation as to certain 
shipments. The appellant then filed a reply, which was 
not controverted, in which it alleged that since the filing 
of the answer the proceeding before the Commission had 
been finally disposed of, even as to the shipments over 
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which the Commission took jurisdiction, as the Commis¬ 
sion had entered an order awarding to the Cement Com¬ 
pany damages for the payment by it of the unreasonable 
rate on said shipments, and appellant filed with its reply 

a certified copy of said order. 

Thereafter the cause was orally argued and briefed 

on the petition for the writ and the sufficiency of the re¬ 
sponse to the rule and thereafter the court filed the fol- 

lowing opinion: 


OPINION OF COURT. 

Filed July 20, 1914. 

“This is a suit for a mandamus to require the 
Interstate Commerce Commission to reverse its rul¬ 
ing that, under the following provision contained in 
Paragraph 16 of the Act approved Feb. 4, 188/, 
entitled ‘An Act to Regulate Commerce’ (24 btat. 
L. 379), the limitation of action begins to run from 
tlie time delivery of the shipment is made, and not 
from the date of payment of the freight. 

“The provision or limitation in question reads. 

“ ‘All complaints for the recovery of damages 
shall be filed with the Commission within two years 
from the time the cause of action accrues and not 

fiftcr.* 

“The ruling which is here objected to is the same 
as that made by the Commission in Blinn Lumber Co. 
v. Southern Pacific Co., et al. y 18 I. C. C. Rep. 4 
(decided May 9, 1910), in which the subject is fully 
discussed and the reasons for the construction given 
are stated. Prior to that, the Commission was of a 
different opinion in the matter, and two of the mem¬ 
bers of the Commission dissented in the Blinn case. 
However, the ruling of the Commission in the Blinn 


/ 


r 


2* * e V?,! f0rmly followed si nce that time, 
nd it received the approval of the United States 

K,r erCe ^° Ur V n an °P inion rendered bv Judge 

STfflSSt &T2- in Arkan5 “ F ' rtifefr 

the Interstate Commerce Commission which is com 
plained of. The relator relies upon Intel! £ 
v. Humboldt Steamship Co., 224 U. S. 474 whidi 
holds that mandamus will lie if the Commission 
from a misunderstanding of the law’ should ‘abso’ 
lutely refuse to act,’ that is, refuse to take jurisdic 
ti°n °r proceed in a case at all. In this Humboldt 

dStwu S h Upr w e ° 0urt of the United States dearly 
distinguishes between cases where a tribunal refuses 

diction J and 8 th C e tl0 h' th ° Se Where U takes juris¬ 
diction and the objection made is onlv as to the 

manner in which it is exercised. The case at bar 

seems to clearly belong to the latter class, and the 

m U ent g C ^“? lain f. d of involves the exercise of judo-, 
ment and discretion, which, though properly review 

able on appeal or writ of error were here anv 

mrThe n n t i eref0r ’ Can ^ be reviewed V ZS- 

mus. Then, again, even were the ruling complained of 
properly renewable by mandamus, tlTe ruling should 
not be reversed unless the court is of opinfon that 
the ruling is clearly wrong. The court is not of that 
opinion; and therefore, the application for manda 

mU uS , med ’ and the P etition dismissed. 

Mandamus denied and petition dismissed. 

“Thos. H. Anderson, Justice.” 

Judgment having been duly entered pursuant to said 
opinion, appellant prayed an appeal to this court which 
was granted and appellant filed and now relies upon the 
following Assignment of Errors: 
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ASSIGNMENT OF ERRORS. 

Filed July 25, 1914. 

“Now comes petitioner, United States, ex rei., 
Louisville Cement Company, and in connection with 
its appeal makes and files this, its assignment of 
errors, to be urged by it in the Court of Appeals 

“1st. The court erred in holding that the objec¬ 
tion here made to the action of the Interstate Com¬ 
merce Commission is to the manner in which it exer¬ 
cised jurisdiction, because the objection was to the 
action of the Commission m refusing to take jun* 
diction, and not to the manner m which its junsdic- 

tion was exercised. 

“2d. The court erred in holding that the Inter¬ 
state Commerce Commission had taken or exercised 

any jurisdiction of petitioner’s claim. 

“3d. The court erred in holding that the ruling 
of the Interstate Commerce Commission complained 
of was the exercise of a lawful judgment or discre- 

tion 

“4th. The court erred in holding that the Tntei- 

state Commerce Commission may exercise judgment 

or discretion in construing the law. 

“5th. The court erred in holding that the action 

of the Interstate Commerce Commission in refusing 
to take jurisdiction of petitioner’s claim can not be 

controlled or reviewed by mandamus. 

“6th. The court erred in holding that the action 
of the Interstate Commerce Commission in exercis¬ 
ing a judgment or discretion in construing the law 
can not be controlled or reviewed by mandamus.^ 
“7th. The court erred in refusing to hold that 
the Interstate Commerce Commission erred as a 
matter of law when it held that ‘ a cause of action 
to recover excessive charges accrues when a ship- 
ment is delivered. 
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‘cause^of ac^on’To ^ “ J efusin « to hold that a 
charges accrues only whTthe 

a wrifof mndamus *»*"* the for 

srrj,^is* -—* *• 

tion.” he C ° Urt Grred ln dismissing the peti- 

argument. 

The first ruling of the lower court which we wish to 
d-cuss ,s its finding that this is not a case in which the 
Commissmn refused to take jurisdiction but is a case i„ 
Much the Commission took jurisdiction and the objection 

. 6re "7 18 t0 the manne r in which it exercised its 

Taction. ThiS all6ged err ° r ° f the —t is p ! 
sented by numbers One and Two of our Assignment of 

We believe the error of the court in this finding is aD 
Parent when consideration is given to the language used 
y the Commission in its opinion found on pages seven 
to nine of Transcript of Record. Referring to the Cement 
ompany’s claim for damages by reason of the pavment 
by it on February 8, 1911, of the unreasonable rate on 
shipments delivered to it between Julv 22 1906 n , 

Commission said: ’ lne 

-SEr*'"»*>»"*>« tar r «d tnm 

0 

And again the Commission in its opinion said: 
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‘«The Commission holds that the date the cause 
of action accrues is the date of the deliver} ® 
shipment. Blinn Lumber Co. v. Southern Pacific 

Company, 18 I. C. C. 430. 


It is to be noted that in the Blinn case, on authority 
of which the Commission disposed of this case without 
reviewing its reasons, the Commission had used this 


language: 

“It is our conclusion that we are without au¬ 
thority to grant the relief prayed for.” 18 1. C. 

Rep. 431. 

It is difficult to see, in the face of the Commission’s 
express holding that the claim was “barred from our 
consideration,” how it can be held that the Commission 
took jurisdiction over the claim. Moreover the Commis¬ 
sion had taken jurisdiction over the rate question and 
held the rate to be unreasonable and had taken jurisdic¬ 
tion over the claim for damages growing out of the pay¬ 
ment of the unreasonable rate on certain shipments that 
it held were not barred from its consideration and we, 
therefore, submit that the only ground on which the Com¬ 
mission could have refused to allow damages growing 
out of the payment of the same unreasonable rate on the 
same class of shipments was on the ground that the claim 
was barred from its consideration by the Act. It seems, 
however, useless to argue this question since the Com¬ 
mission in its recorded opinion expressly puts its failure 
to award damages for the payment of the unreasonable 
rate on these shipments solely upon the ground that the 
claim is “barred from our consideration.” 
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It is argued by counsel for the Commission that the 
Commission did take jurisdiction over all of the claim 
because it awarded damages as to part of the claim. 
There would be much force in this if the Commission had 
Simply found that by the payment of the unreasonable 
rate on all the shipments the Cement Company had been 
damaged $595.65 and no more, but instead of so doing 
the Commission held that the Cement Company had been 
damaged in the sum of $595.64 by the payment by it of 
the unreasonable rate on shipments moving on certain 
dates and then expressly stated that it could not award 
damages for the payment of the same unreasonable rate 
on certain other shipments because the claim for this 
damage was barred from its consideration. 

The claim for damages for the payment of the unrea¬ 
sonable rate on each shipment was considered separately 
as in the very nature of the case it must have been. The 
fact that the separate claims are put in under one cover 
or in one petition is merely a matter of convenience. 

We submit that the fact that the Commission did take 
and exercise jurisdiction over another claim growing out 
of the charging of a given unreasonable rate at the same 
time that it refused to take jurisdiction over this claim, 
growing out of the charging of the same unreasonable’ 
rate, rather emphasizes than alters the fact of its failure 
to take jurisdiction of this claim. 


I 
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The ruling of the Commission complained of was not the 
exercise of a lawful judgment or discretion. 

By numbers Three and Four of the Assignment of 
Errors it is urged that the court erred in holding that the 
ruling of the Commission here complained was the lawful 
exercise of a judgment or discretion vested in the Com¬ 
mission. We submit that the Commission may not use 
discretion or judgment in determining the extent of its 
jurisdiction under the “Act to Regulate Commerce.” 

It is our contention that the legislative branch of the 
government, alone, can exercise “judgment or discretion 
in fixing the jurisdiction of the Commission; that when 
Congress has acted, all questions of public policy and of 
exercising judgment and discretion with reference there¬ 
to are at an end and that the Commission and courts are 
limited to an interpretation of the legislative enactment 
in accordance with the well established rules of construc¬ 
tion. In the case at bar the Commission frankly substi¬ 
tuted its judgment and discretion as to the requirements 
of a sound public policy for the judgment and discretion 
of the legislative branch of the government. We submit 
that this is worse than judicial legislation for it is legis¬ 
lation by Commission in the face of the plain provisions 
of an Act of Congress. In the case of Blinn Lumber Co. 
v. Southern Pacific Company, 18 I. C. C. Rep. 430, which 
is the precedent on which the decision by the Commis¬ 
sion in the case at bar is expressly founded, the majority 
of the Commission frankly based its conclusion on what 
it regarded as a wise public policy and admitted that 
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under the rule at law a cause of action does not accrue 
until payment is made.-* In a vigorous dissenting opin¬ 
ion, two Commissioners stated that while they agreed 
with the majority on the matter of policy and would join 

“ ; h eC ° mmendati0n t0 Congress they could not 

*1., v. • )Udgment for the judgment of Congress 

' lmd been a P ll - v expressed in terms that had a well 
understood meaning in law. 

We are of the opinion that the case of Interstate Com¬ 
merce Commission v. United States of America, e* rel. 

umboldt Steamship Company, 224 U. S. 474, is con¬ 
trolling of the case at bar. In that case the Commission 
e use< o take jurisdiction of carriers operating in 
Alaska on the ground that the “Act to Regulate Com¬ 
merce -gave it no jurisdiction over them and dismissed 
e petition of the Humboldt Steamship Company, which 
bad invoked its jurisdiction. Thereupon the United 
States on relation of the Humboldt Steamship Companv 
its petition for a writ of mandamus in the Supreme 
Court of the District of Columbia. That court dismissed 
the petition, holding that the Commission “had ample 
authority to assume jurisdiction over common carriers ' 

m Alaska * * * and if they took jurisdiction no one 

could successfully question their right to do so,” but 
further holding that it had no power “to require the 
Interstate Commerce Commission to act contrary to its 
own judgment in a matter wherein, after investigation, 
bad reached a conclusion, honestly and fairly, which 
might be contrary to the conclusion the court might 
reach.” This court, to which the case was taken on ap- . 
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peal, held that the court did have the power to compel 
the Commission to take jurisdiction and reversed the 
judgment of the Supreme Court of the District of Colum¬ 
bia and remanded the cause “with directions to issue a 
peremptory writ of mandamus directed to the Interstate 
Commerce Commission, requiring it to take jurisdiction 
of said cause and proceed therein as by law required” 
(37 Appeal Cases of D. of C. 266). To this ruling the 
Commission prosecuted a writ of error to the Supreme 
Court of the United States. That court, in affirming this 
court, held that inasmuch as the Commission had re¬ 
fused to act, from a misunderstanding of the law, and 
there being no remedy by appeal or review, the writ 
should issue requiring it “to take jurisdiction of said 
cause and proceed therein as by law required. 

Since we deem this opinion of the Supreme Court to 
be controlling in the case at bar, we will quote from it 
rather at length, as follows: 

“It is next contended by the Commission that 
‘ mandamus is not a proper proceeding to correct an 
error of law like that alleged in the petition. 

“The general principle which controls the issue 
of a writ of mandamus is familiar. It can be issued 
to direct the performance of a ministerial act, but 
not to control discretion. It may be directed against 
a tribunal or one who acts in a judicial capacity, to 
require it or him to proceed, the manner of doing 
so being left to his or its discretion. It is true there 
may be a jurisdiction to determine the possession of 
jurisdiction. Ex parte Harding, 219 U. S. 363, 55 L. 
Ed. 252, 31 Sup. Ct. Rep. 324. But the full doctrine 
of that case can not be extended to administrative of¬ 
ficers. The Interstate Commerce Commission is 
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purely an administrative body. It is true it may 
exercise and must exercise quasi judicial duties, but 
its functions are defined, and, in the main, explicitly 
directed, by the act creating it. It may act of its 
own motion in certain instances—it may be peti¬ 
tioned to move by those having rights under the act. 
It may exercise judgment and discretion, and, it may 
be, can not be controlled in either. But if it abso¬ 
lutely. refuse to act, deny its power, from a misunder¬ 
standing of the law, it can not be said to exercise 
discretion. Give it that latitude and yet give it the 
power to nullify its most essential duties, and how 
would its non-action be reviewed? The answer of 
the Commission is, by ‘ a reversal by the tribunal of 
appeal. ’ And such a tribunal, it is intimated, is the 
United States Commerce Court. 

“But the proposition is plainly without merit, 
even although it be conceded, for the sake of argu¬ 
ment, that the commerce court is by law vested with 
the exclusive power to review any and every act of 
the Commission taken in the exertion of the authority 
conferred upon it by statute j that is, to exclusively 
review, not only affirmative orders of the Commis¬ 
sion granting relief, but also the action of that body 
in refusing to award relief on the ground that an 
application was not entitled to relief. This is so 
because the action of the Commission refusing to 
entertain a petition on the ground that its subject- 
matter was not within the scope of the powers con¬ 
ferred upon it would not be embraced within the 
hypothetical concessions thus made. A like view 
disposes of the cases relied upon in which it was 
decided that certain departmental orders were not 
susceptible of being reviewed by mandamus. We 
do not propose to review the cases, as we consider 
them to be plainly inapposite to the subject in hand. 

“In the case at bar the Commission refused to 
proceed at all, though the law required it to do so: 
and to so do as required—that is, to take jurisdic- 
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tion, not in wliat manner to exercise it—is the effect 
of the decree of the Court of Appeals, the order of 
the court being that a peremptory writ of mandamus 
be issued directing the Commission ‘to take jurisdic¬ 
tion of said cause and proceed therein as by law re¬ 
quired. ’ In other words, to proceed to the merits of 
the controversy, at which point the Commission 
stopped because it was ‘constrained to hold,’ as it 
said, ‘upon authority of the decision recently an¬ 
nounced In re Jurisdiction over Rail and Water 
Carriers operating in Alaska, 19 Inters.. Com.. Rep. 
81, that the Commission is without jurisdiction to 
make the order sought by complainant, ’ the steam¬ 
ship company. 

“Judgment affirmed.’* 

Mandamus the proper remedy. 

By the Fifth and Sixth Assignments of Error it is 
urged that the lower court erred in holding that the 
action of the Commission in refusing to take jurisdiction 
of petitioners’ claim can not be controlled by mandamus 
and that the Commission might exercise a judgment or 
discretion in construing the law as to its power and 
jurisdiction. We submit that if the Commission did re¬ 
fuse to take jurisdiction of the Cement Company’s claim 
through a misunderstanding of the law, as we contend it 
did, then the foregoing expression of the Supreme Court 
is conclusive authority for the issuance of the writ as 
prayed. 

The judgment or discretion that the Commission may 
lawfully exercise in determining questions of facts can 
not be extending to its construction of the law r by which 
it was created and under which it acts. In every case in 









, Ch . he Su P reme Court has found that the Commission 
has misconceived its power under the law that court has 
controlled the action of the Commission by proper pro¬ 
cess a though steadfastly refusing to disturb or control 
the action of the Commission on any other ground. In 
such cases, where the action of the Commission has been 
affirmative the court has directed that an injunction be 
ssue , enjoining said action. Leading examples of this 
class of cases are Southern Pacific Company v. Interstate 
Commerce Commission, 219 U. S. 433, and the very recent 
case of United States, et al, v. Louisiana & Pacific R. 
Co., decided May 25,1914, and known as the “Tap Line” 
case, not yet found in Supreme Court Reports but pub¬ 
is ed in “United States Supreme Court Advance Opin¬ 
ions in issue of July 1, 1914, p. 741. In the first-men- 
loned case the Supreme Court held that the Commission 
had exceeded its power in holding that a rate should be 
maintained because of certain equities of persons who 
invested on faith of the maintenance of that rate. The 
court held that while on its face the Commission’s order 
appeared to be a holding that the advanced rate was 
unreasonable yet, looking to the substance rather than 
e orm, it appeared from an examination of the whole 
record that the Commission had made its order on the 
assumption that it could fix a rate with reference to the 
equities of the shippers and not confine itself to fixing a 
jus and reasonable rate. The court, on this finding, held 
that the Commission had exceeded or misconstrued the 
power vested in it by the law and reversed the Circuit 
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Court and directed a decree declaring the order of the 
Commission to be void. 

In the “Tap Line” case, supra , the court held that 
the Commission was without power under the Act to pro¬ 
hibit the making of joint rates by the trunk lines and tap 
lines and the payment of some division of such rate to 
the tap lines for their services in hauling logs to and 
lumber from the mills owned by the owners of the tap 
lines, and, therefore, the order of the Commission pro¬ 
hibiting this practice was enjoined. In this case the 
court, in discussing the question of jurisdiction used the 

following language: 

“It is further insisted upon the authority of 
Proctor & G. Co. v. United States, 225 U. S. 282, - ^ 

56 L. Ed. 1091, 32 Sup. Ct. Rep. 761, and other cases 
in this court which have followed that decision, that) 
in the present cases the decision rests upon con¬ 
clusions of the Commission as to matters of fact 
only, which are within the sole jurisdiction of that 
body, and not re viewable in the courts. But we 
shall consider the case upon the findings of fact 
preceding this opinion, which are identical with 
those made bv the Commission, and test the conclu¬ 
sions reached as matters of law, giving proper con¬ 
sideration of matters of fact which are not in dis¬ 
pute. * f 

This language of the court is but the expression of the 
principle which the court has uniformly announced and 
applied with reference to orders of the Commission, 
which is, that if the decision of the Commission rests 
upon conclusions as to matters of fact it can not be 
reviewed or controlled unless it appears that the Com- 
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mission acted arbitrarily, but if it rests upon conclu¬ 
sions as to questions of law and the Commission has 

committed error the court will control and direct the 
Commission. 

T In the case of Interstate Commerce Commission v. 
United States, ex rel., Humboldt Steamship Co., 224 U. 
S. 474, above referred to, the court, in a proceeding ex¬ 
actly like the case at bar, compelled the Commission to 
take jurisdiction where it had refused to do so although 
the court in other cases holds that negative orders of the 
Commission “interpreting the administrative features of 
the Act” are not renewable. This latter was expresslv 
held in the case of Proctor & Gamble Co. v. United States' 
25 U. S. 282. We believe that the entire jurisdiction of 
the courts over the Commission may be found stated in 
the Proctor & Gamble case, supra, when taken together 
with the holding in the Humboldt Steamship Co. case. 
In the Proctor & Gamble case after denying the right of 
the court to review negative orders of the Commission 

the court thus defines the jurisdiction of the courts over 
affirmative orders: 


wJ? rigina, ' y the , duty of the courts to determine 
hether an order of the Commission should or not be 

enforced earned with it the obligation to consider 

both the facts and the law. But it had come to pass 

prior to the passage of the Act creating the Com- 

merce Court that, in considering the subject of orders 

of the Commission, for the purpose of enforcing or 

restraining their enforcement, the courts were fon- 

hned by statutory operation to determining whether 

there had been violations of the Constitution, a want 

of conformity to statutory authority, or oi aZt 


If 
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taining whether power had been so arbitrarily exer¬ 
cised as virtually to transcend the authority con¬ 
ferred, although it may be not technically doing so. 

In the Humboldt Steamship case, as we have seen, 
the power to control the Commission when it wrongfully 
refused to take jurisdiction, “from a misunderstanding 
of the law” was plainly asserted. These two cases, when 
read together, appear to fully define the power and limi¬ 
tation of the court with reference to orders of the Com- 

mission. 

We submit that the Humboldt Steamship case can not 
be distinguished from the case at bar and that the duty 
of the court to issue the writ prayed for is, therefore 
plain, if the Commission was in error in its holding that 
the cause of action accrued when the shipment was de¬ 
livered and not when the unreasonable charge was paid. 
Opposing counsel will doubtless cite in this court, as they 
did in the court below, many cases in which it was decided 
that certain departmental orders were not susceptible of 
being reviewed by mandamus, but since in the Humboldt 
Steamship case the Supreme Court dismissed these cases 
from consideration with the statement “we do not pro¬ 
pose to review the cases, as we consider them to be plainly 
inapposite to the subject in hand” we feel that we may 
safely do the same in the case at bar. 








The court erred in refusing to hold that the cause of ac- 

tion accrued only when the payment was made. 

If we have succeeded in establishing that this is not 
a case in which the Commission could exercise, without 
review, its judgment and discretion and that mandamus 
is the proper and only remedy for the Commission’s re- 
usal to take jurisdiction, then the only remaining ques¬ 
tion is “Did the Commission err in its construction of 
the Statute.’’ This question is raised by the Seventh 
and Eighth Assignments of Errors. 

As heretofore stated, the Commission in its opinion 
m the instant case does not discuss the question, but dis¬ 
missed it with the statement that “The Commission holds 
tha t the date the cause of action accrues is the date of the 
delivery of the shipment” and cities the case of Blinn 
Lumber Co. v. Southern Pacific Co., 18 Interstate Com¬ 
merce Commission Reports, 430, and we must look there 
for the reasons upon which the Commission bases its 
ruling. Prior to the opinion in the Blinn case, supra, 
which was handed down May 9, 1910, the Commission 
had held in a long line of decisions in accordance with 
our contention, that is, that “a cause of action accrues, 

as that phrase is used in the Act, on the date the freight 
charges are actually paid.” 

M. & M. Grain Co. v. St. L. & L. Y R R 
16 1. C. C. 385. it. K. Co., 

Kll c V^ an Co ‘ v ' Dee P water R ’y Co., 151 . 

PI Ti" 0 H c' “ 2 r - Co - st L - & L ' w ' E > 
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Two Commissioners dissented from the opinion in 
the Blinn case, and these, Commissioners Cockrell and 
Prouty, were two of the ablest lawyers that have ever 
sat on the Commission. The majority opinion admits 
that “it is the common-law rule that a cause of action 
does not accrue until actual payment has been made, so 

that there may be a basis in law for recovery 

but holds that this rule of law is “by necessary implica¬ 
tion revoked as to interstate carriers under the manda¬ 
tory requirements of this Act.” The “mandatory re¬ 
quirement” referred to is the requirement that the car¬ 
rier collect of all alike its published rate or be subject 
to certain penalties, but no time is fixed in the act ior 
such collection. The Commission further justifies its de¬ 
parture from the rule of law as to when a cause of action 
accrues upon considerations of expediency and public 
policy which we submit is remedial legislation not only 
independent of Congress but directly contrary to the 
positive enactment of Congress and, therefore, bej ond 
the power of the Commission. 

The dissenting opinion of Commissioner Cockrell, in 
which Commissioner Prouty concurs, so ably answers the 
argument of the majority opinion that we here quote 

from it freely: 


“That the carrier must collect its lawful charges 
I entirely agree, but I find no time limit upon such 
duty other than the various statutes of limitation in 
force in the several States. Subject to the restric¬ 




tions and penalties contained in the Act to Regulate 
Commerce and the Elkins Act, carriers may collect 

their published rates either: 

“1. At the time the shipment is tendered for 

transportation; or— 
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“A cause of action accrues, as that phrase is 
used in the act, on the date the freight charges are 

8Ct “I n y the memorandum entitled: ‘When a Cause 
of Action Accrues under the Act to Regulate Com¬ 
merce,’ 15 I. C. C. Rep. 201, decided February 2, 
1909, the Commission reaffirmed this interpretation 
of the statute, and held: 

“In complaints for the recovery of damages 
caused by charges of rates unjust or unreasonable or 
unjustly discriminatory or unduly preferential or 
prejudicial, the cause of action accrues when the 
pavment is made. In any other complaints for the 
recovery of damages for alleged violations of the 
interstate commerce laws, of which this Commission 
has jurisdiction, the cause of action accrues when the 
carrier does the unlawful act or fails to do what the 
law requires, on account of which damages are 

“That the present report is intended as remedial 
legislation appears upon its very face. It says: 

“Unless this position is taken by the Commission 
and such construction of the act given, there can be 
no such thing as a rebate so long as a running ac¬ 
count is maintained between the shipper and the rail- 

road. ........ 

“We regard as the evident intention of Congress: 
That the period of two years within which this Com¬ 
mission is allowed to award damages for acts aris¬ 
ing under violations of the provisions of this act be¬ 
gins to run at the time when the shipment is deliv¬ 
ered and when it becomes the legal duty of the car¬ 
rier to collect its lawful charges. Under this inter¬ 
pretation the Act to Regulate Commerce becomes 
workable and enforceable from the standpoint ot 
shipper, carrier and the Commission itself. 

“If this be the evident intention of Congress, 
then it would appear that Congress was very unfor- 
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tunate in the choice of words. It would have been 

yeSs fr3rt- UCh |r tei l t - 0n by 8aying - two 

y s Irom the time the shipment is delivered. 


* tf 


This question has also been passed upon by the Com- 
merce Court m Arkansas Fertilizer Co. v. United States, 
decided December 5, 1911, Opinion No. 42. Two of the 
court, Judges Knapp and Mack, held that the Commission 
.ad not erred in its construction of the statute and, there- 
ore that the petition seeking to review the order should 
be dismissed and Judge Archibald concurred in the or- 
lsimssing the petition, but on other grounds and ex¬ 
press y refused to pass on the question of limitation. 

memberS ° f ^ C ° Urt ’ JudgeS <*** 
Hunt, dissented, holding that the limitation ran from 

he time of payment and that, therefore, the Commission 
•ad erred in its construction of the statute. 

The construction of this section of the Act to Regulate 
ommerce has never been passed upon except by the 
Commission and by the Commerce Court, in the case 
above cited. We have seen that the Commission for a 
ong time put the construction on the statute for which 
we here contend, but finally, in the Blinn case, supra ' 
reversed its former rulings with two commissioners dis¬ 
senting, and that only four judges of the Commerce Court 
.ave pass ed on the question and of these two support our 

construction and two the last construction of the Com- 
mission. 

That the rule at law is that a cause of action to re¬ 
cover money paid accrues when the payment is made 
is too well established to justify citation and that this 
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is the rule is admitted by the majority of the Commission 
in their opinion in the Blinn case, and by Judges Knapp 
and Mack in their opinion in Arkansas Fertilizer Co. v. 
United States, supra, in which they uphold the construc¬ 
tion of said majority. But it is argued that, notwith¬ 
standing this rule at law, it is necessary to depart from 
same in construing this act in order to prevent unjust 
discrimination; that if a carrier is permitted to extend 
credit to a favored shipper, it could thereby keep alive 
the favored shipper’s cause of action to recover an uniea- 
sonable rate until after other shippers were barred. This 
is the first reason given for the construction put upon this 
section of the Act by the Commission, and this argument, 
it seems to us, is conclusively answered by the dissenting 
opinion of Commissioners Cockrell and Prouty, above 
quoted. It is there pointed out that there is no limita¬ 
tion in the Act upon the time in which a carrier may col¬ 
lect its charges and the carrier may lawfully, and they . 
uniformly do, extend credit to approved or bonded ship¬ 
pers and whether the preference is undue or fraudulent 
is a matter of fact to be determined in each case. We 
submit that the fear that in some cases undue preference 
or discrimination may result is no justification for con¬ 
struing the Act contrary to what is admitted is the con¬ 
struction that should otherwise prevail. On this point 
the dissenting opinion of Judge Carland in the Arkansas 
Fertilizer case, supra, is very persuasive. He says: 

“It is urged that to leave it to the carrier and 
shipper to determine when the payment of the ex¬ 
cessive freight rate shall be made permits the car- 


9 



27 


IS a Jw 8hi $ er t0 Wait until a11 other shippers have 

reparatn SSSS " d 2"? ^ Up Matter S 

givena pa ^ C , ular shi PP er has been 
gi\ en a long credit, and thus to bring about a nrof 

bate"' But eveTiM?—’ and perhaps a form ™ 
oaie. But even if this is so, a fear on the nart nf 

—Hr that t di8crimina «ons and rebates 
may result from a construction of the statute differ¬ 
ent from the one established in the Blinn case is no 

ZZ° n tT g fi Ving a meanin « to the Statute at vari¬ 
ance with all precedent. The Commission at on- 

to i ts former ruiin ^ it 

, as , Uegal for a carrier to pay the actual cost of 

grou a nds g of S thk f * . transfer P° int > and one of the 
grounds of this decision was the fear on the Dart of 

W f 0m T Si0n that this P a y men t would open the 

inations- buMh^ 11 * t° f rebates and undu e discrim¬ 
inations but the courts seem to have held that tho 

»i g h. r“V™ no 

and lawful fSTTf a n practice otherwise honest 
pe ant v F (Interstate Commerce Commission, ap- 

SuSo b.„ rt H ^T 3 % 4 9 S>f' *• ***> * th. 


Surely it is not necessary to put this unnatural con¬ 
struction on this provision of the Act in order to prevent 
undue discrimination by extension of credit and if the 
Commission had to rely upon this method to prevent such 
discrimination it would find it most ineffective. If a car¬ 
rier know mgly grants to a shipper, with intent to prefer 
said shipper, an unreasonable credit which does result 
in an undue discrimination, it is liable to indictment and 
punishment under Section 6 of the “Act to Regulate • 
Commerce.” United States v. Hocking Valley R’y Co. 
194 Fed. 234. Can it then be said that a construction of 
the provision of this section of the Act, contrary to the 
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plain terms thereof, is justified in order to enable the 
Commission to thereby accomplish one of the great pur¬ 
poses of the Act when that purpose can be more effec¬ 
tively accomplished under the provisions of another see- 

tion of the Act. 

Even if the law did provide that the published rate 
must be paid at the time of delivery of shipment, to hold 
that damages for the charging of an unreasonable rate 
may not be recovered unless claim therefor is filed with¬ 
in two years from delivery of shipment would be to put 
upon the shipper the entire burden due to a carrier’s er¬ 
ror in not collecting the full rate within two years, al¬ 
though the shipper may be wholly innocent of the fact 

that the carrier has made the error. 

The second reason advanced for departing from all 
precedent in arriving at the meaning of this section of 
the Act is that the obligation to pay the published rate, 
whether reasonable or unconscionable, is a statutory ob¬ 
ligation and can not be waived by the carrier or evaded 
bv the shipper and that since the obligation to pay is 
thus fixed and can not be evaded, it will be conclusively 
'presumed, in a suit to recover damages, that the payment 
was made at the time the shipment was delivered. We 
agree that ♦he payment must be made before suit can be 
brought, but that is the only limitation as to the time 
payment must be made The statute fixes no time for the 
payment of the published charges. If the Act provided 
that the published rate must be collected upon delivery 
of the shipment, there might be some force in this argu¬ 
ment, but since the Act does not so provide, it should not 
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be read into the statute for the purpose of depriving in¬ 
jured shippers of rights expressly given therein. Nor 

ms the Commission itself sought to read this into the 
Act, except in this connection. 

The third and last reason advanced for departing 
from the established rule in construing this section of 
the Act is that the shippers’ cause of action for damages 
is based upon the existence, at the time the claimant’s 
shipments move of an unreasonable published rate; that 
the real cause of action is the publication of a rate that 
is unlawful because excessive, and it “accrues” as to a 
particular shipper when his property is transported un¬ 
der that rate. But this reasoning leaves out of view the 
fact that the “Act to Regulate Commerce” provides for 
two separate and distinct causes of action growing out of 
the maintenance by an interstate carrier of an unlawful 
rate. The first of these is a cause of action for reduction 
of the rate for the future and as to it there is no limita¬ 
tion. The second is for recovery of damages and this 
action must be brought in two years from the time the 
cause of action accrues, i. e., two years from the time the 
damage is suffered. The causes of action are separate 
and distinct; they may be joined or may be brought sepa¬ 
rately and independent of each other. Mitchell Coal & 
Coke Co. v. Pennsylvania R. R. Co., 230 U. S. 247; Lehigh 
Valley Railroad Co. v. Meeker, 211 Fed. Rep. 785. 

Moreover it is provided that the injured shipper may 
biing suit either before the Commission or in a United 
States District Court for his damages, but it has been 
held that a suit to recover damages for the charging of 
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an unreasonable rate can not be maintained until the 
Commission has first condemned the rate as unreason¬ 
able. Texas & Pacific Railroad Co. v. Abilene Cotton 
Oil Co., 204 U. S. 406. Much reliance is placed upon the 
last cited case as justifying the construction put by the 
Commission upon the provisions of the Act in the case 
at bar. The Abilene case in deciding that the Commis¬ 
sion must first declare a rate unreasonable before a ship¬ 
per can maintain a suit at law to recover damages for 
the charging of said rate, holds that Section 22 of the 
Act, which provides that nothing therein “shall in any 
way abridge or alter the remedies now existing at com¬ 
mon law or by statute, but the provisions of this Act are 
in addition to said remedies,” can not be construed as 
continuing in shippers a common-law right the continued 
existence of which would be absolutely inconsistent with 
the statute. This holding was necessary to give effect 
to the chief purpose of the Act which was to make .the 
Commission the sole judge as to the reasonableness of 
rates. Had the court held that the court could still hold 
a rate unreasonable and award damages thereon, the 
whole purpose of the Act would have been destroyed. 
We concede that if it were necessary in order to accom¬ 
plish the purpose of the Act to put the unusual construc¬ 
tion which the Commission has put on the section here 
involved that the court would be justified in upholding 
same. But it can not be said that any purpose sought to 
be accomplished by the Act will be injuriously effected 
by giving to this section the meaning which all admit it 
has at law. The only purpose of the Act which it is con- 
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ended win be furiously effected by such a construc¬ 
tion is the purpose to prevent discrimination, but we 

ZXnf T, that thiS d06S DOt f ° IW fr0m the eon_ 

struct on for which we contend, as it does not deprive the 
Commission of the power to refuse to award damages 

• . 8 be6n C0llusi0n or ^ud which is the only 

circumstance under which discrimination could arise 

trine of U A thU ■*"** *> apply the doc- 
ne of the Abilene case, Judge Carland, in his dissent- 

g opinion in the Kansas Fertilizer case, said: 
tb. *° »>>P* 

Oil Co (204 TtV*9*\ • V ?? V - Abllene Cotton 
•he 

r«ry ^ ’ “ Mlr ” C “ 0n “ »“* “V “»• 

trary to the admitted meaning of the Act under estab 

iS ied rules of law - b «t also deprives claimants of a right 
expressly granted. g 
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CONCLUSION. 

If we have succeeded in convincing the court of the 
soundness of our position on the propositions discussed 
in the foregoing, then it follows that the court erred in 
holding sufficient the response of the Commission to the 
rule, in denying the prayer of the petition and in dismiss¬ 
ing the petition, and, therefore, our Ninth, Tenth and 
Eleventh Assignments of Errors, by which these rulings 
are complained of, must also be sustained. 

In conclusion we desire to point out that in this case 
the fact that the unreasonable rate was the legally ap¬ 
plicable rate was discovered by accident. It might not 
have been discovered for years and under the ruling of 
the Commission petitioner would have been barred from 
recovering not only years before the money was exacted 
of it but years before it knew that it was liable to have 

it so exacted. 

Moreover during most of the time that elapsed be¬ 
tween the time the shipments here involved were de¬ 
livered and the time of payment and complaint, the rule 
as laid down by the Commission was that the statute ran 
from the time of payment as this was the rule prior to 
the decision in the Blinn case which was decided May 9, 

1910. 

If the Commission takes jurisdiction of a claim for 
damages filed within two years from the time of pay¬ 
ment, as we contend it must, it may then exeiciso its 
judgment and discretion as to whether damages should 
be allowed and if it finds there has been any undue pref- 
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indict w “ C ° ,1U8i0n tt may den ^ *<«*. and 
evt t, f , Ca T 6r Snd 8hipper - In this all the 
«rnaL f V* A may fl ° W fr ° m ^ to the lan- 
* 5 /n Ct ltS natUral meanin « °an easily be 

Zlld f the ° ther ^ thC C ° mmission ’ s ruling be 
upheld it is impossible to avoid many hardships and in- 

justices which the proper construction of the Act makes 
mpossible. In many cases the question of liability to pay 
the charge is in dispute for more than two years and il 
naturally does not occur to a shipper that he can be 
barred from recovering until he has actually paid. In 
other cases the carrier purposely does not press collec- 
ion until more than two years after the shipment is de¬ 
livered (when it may safely do so under the Commission’s 

rU la f aDd in man y other cases the shipper’s liability to 
pay the excessive rate is not discovered by either carrier 
or shipper until more than two years after the shipment 
has been delivered. As an instance of the latter see 
Shoecraft & Son v. I. C. R. R., i 19 I. C . C. Rep. 492 We 
submit that by giving to the language of the Act its well 
established meaning the harsh injustice that would other¬ 
wise be unavoidable in these circumstances will be ren 
dered impossible and, at the same time, the Commission 
may see to it that no preferences are permitted. 

The Supreme Court of the United States has re¬ 
peatedly said that a statute of limitation is a statute of 
repose designed to afford security against stale demands. 
Bell v. Anderson, 1 Pet. 351; United States v. Wiley 11 
Wall. 508; Shepard v. Thompson, 122 N. S. 231. As con¬ 
strued by the Commission this statute of limitations is 
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more than a statute of repose affording security against 
stale demands for under it the carrier can, as in this case, 
fail to collect the unjust charge until after the shipper 

is barred from recovering it back. 

Respectfully submitted, 

J. V. Norman, 

Attorney for Appellant. 

Frank Lyon, 

George H. Lamar, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1914 . 

United States of Amer- 
ica ex rel. Louisville 
Cement Company, a 
corporation, appellant, No. 2737. 

v. No. 19, Special Calendar. 

Interstate Commerce 
Commission, appellee. 

brief for interstate commerce commission. 


STATEMENT. 

The appellant, Louisville Cement Company, on 
November 15, 1911, filed a complaint with the In- 
cretate Commerce Commission against the Louis¬ 
ville & Nashville Railroad Company and the Pitts- 
urg , Cincinnati, Chicago & St. Louis Railway 
Company (case 5356) asking for reparation on ac¬ 
count of unreasonable charges on certain shipments 
ot coal moving, between July 23, 1906, and Febru¬ 
ary 1, 1907, from Jellico and Wilton, Ky to 

(i) ’ 
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Speeds, Ind. The complaint asked for an order of 
reparation for $1,930.90. (Rec., pp. 13, 14.) The 
Commission took jurisdiction of the cose under the 
provisions of the act to regulate commerce, as 
amended, and gave a full hearing to the parties 
upon the entire clown. The facts were admitted. 
On October 7,1913, the Commission filed its report 
in writing, including its findings and conclusions, 
as required by the act to regulate commerce, and 
later, on the 8th day of June, 1914, made an order 
in accordance with the findings of the report grant¬ 
ing reparation as to part of the claim. The amount 
allowed was $505.15 (Rec., pp. 15 and 16); the bal¬ 
ance of the claim, $1,335.25, was disallowed, it being 
barred by the two years’ statute of limitations here¬ 
after referred to. The rate charged upon all the 
shipments moving between July 23, 1906, and April 
10, 1907, was $1.10 per ton. As to this rate the 
Commission found: 

We are of the opinion that, under the cir¬ 
cumstances, the $1.10 rate was unreasonable 
to the extent it exceeded $1.00. (Rec., p. 14.) 

The statute of limitations .—Section 16 of the 
act to regulate commerce gives the Commission 
power to ‘ ‘ award damages ’ ’ for the violations of 
the provisions of the act by carriers, and further 
provides: 

All complaints for the recovery of dam¬ 
ages shall be filed with the Commission 

within two years from the time the cause of 

_ ^ ^ ^ 

action accrues, and not after. 
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In the progress of the hearing, and as a ruling in 
the determination of the case, the Commission held: 

. * he f ate the cause of action accrues 
is the date of the delivery of the shipment. 

This ruling followed the construction announced 
mBlmn Lbr. Co. v. P. Co. (18 I. C. C., 430), 

where the full statement of the reasons for the 
ruling will be found. 

Applying this construction of the statute, the 
Commission refused to grant reparation upon pay- 
rnents for shipments delivered prior to February 1, 

The facts set forth in the report of the Commis¬ 
sion are, in part, as follows: 

On July 22, 1906, a supplement to the 
Louisville & Nashville tariff became effective 
which named a rate of $1.10 per ton on coal, 
in carloads, from the points of origin here 
involved to Speeds. The shipments of coal 
to Speeds from the mines in question were 
billed from Woodbine, Ky. The agent at 
V\ oodbine, not having been advised of the 
publication of the $1.10 rate, continued to 
bill the shipments at $1.00; and complainant 

i P i a \ d on° T? than that rate U P to February 
11 190,. Shortly previous to the last-named 

ate the agent of the Louisville & Nashville 

discovered that the $1.10 rate had been pub-' 

lished, and thereafter, collected that rate on 

shipments made by complainant. (Rec., 

J). lo.J 
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It will be observed, therefore, that from the 22nd 
of July, 1906, to February 11, 1907, the appellant 
did not pay the unreasonable rate, but shipped 
its coal at $1.00 per ton. The Commission found 
this to be a reasonable rate. After February 11 
appellant was charged the rate of $1.10 per ton 
on all shipments up to April 10, 1907, when the 
Louisville & Nashville changed its schedule, pub¬ 
lishing a rate of $1.00 per ton. The $1.10 rate was 
found by the Commission to be an unreasonable 

rate. (Rec., p. 14.) 

On April 19, 1907, the appellant addressed a 
letter to the Commission, stating that the rate of 
$1.10 had been published by mistake; that the ap¬ 
pellant had paid this unreasonable rate on ship¬ 
ments moving between February 1 and April 10, 
1907, and asked permission to have the excess over 
$1.00 per ton refunded . The letter, in part, is as 

follows: 

Under the circumstances, will your hon¬ 
orable body authorize the Louisville & Nash¬ 
ville to refund this overcharge on all ship¬ 
ments of coal from February 1 to April 10, 
the date when the corrected amendment went 
into effect? (Rec., p. 13.) 

This letter was received by the Commission on 
April 22, 1907, and appellant was immediately 

advised by letter that— 

If the Louisville & Nashville would file 
with the Commission an admission that the 
rate from the points in question to Speeds 



1 



5 


r rit ~ thr ? gh error a "d ask au- 
a°nt\ to make refund, the subject would 
receive consideration. (Rec., p. 13 ) 

The appellant took no further aciion before the 

2 M,a "r**" »»■ wk«. it tiled 

From ,!™ a C0 “p |amt asking for reparation. 

complaint it appeared to the Commis 
for the fro, , ime , ha , shipments J; ™ 

1907 th f'T, ^ 22 ’ 19 ° 6 ’ aDd Pebruarv I- 
j that in Fphriinpr iqii ii t • . * f 

t oreoimm, 1911, the Louisville Cement 
m " ,0Uthrimjin,JmMer ">««»- 

ClMI e R T7T’ P “ id ‘ he L °" isVill ' ! 4 

the diffi r I"" , “' ,IV ■ tl ’ 3ri5i ' 5 ' «»t being 

he difference between the rate paid on the shim 

ments between ,f u 1 v 22 lQnn ... 

/*, nm , ‘ ' ^ 1906 > and February 1, 1907 

that ^“d $I1 ° P " * he »"“«> — for 

It Will be observed that this payment was made 
our years after the service was rendered, and over 

writtenTth^C 111 ' m ° nthS after thC Ietter was 

unon the n C ° mimSsion askin S for a refund 
upon the shipments upon which the appellant had 

paid the unreasonable rate. 

The Commission held that as to the payments 
made upon shipments moving between FebCg7 

Apr. 10 the appeH.nl had not abandoned 
Its Claim for reparation set forth in the letter of 

fort 1 !! the * claim and—' ^ Set 

™Zu^ 2 men * s . 
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the period from February 1, 1907, to April 
10, 1907, the complaint was filed in time to 
stop the running of the statute. 

The “ complaint ” referred to is the letter of 
April 19, 1907. This letter made no reference to 
any shipments prior to February 1, 1907, and did 
not ask for a correction of the charges prior to 
that date. The formal complaint, filed Novem¬ 
ber 15, 1911, was the first information the Com¬ 
mission had that any shipments had moved 
prior to February 1, 1907, or that there was any 
controversy about charges made by the carrier 
against the appellant prior to that date. The Com¬ 
mission, therefore, held that that part of the claim 
for reparation based upon shipments moving prior 
to February 1 was barred by the two-year statute 
of limitations; that the letter of April 19,1907, did 
not protect this part of the claim, it not having been 
mentioned in the letter. 

Appellant contended before the Commission, and 
contends here, that the two-year statute of limita¬ 
tions begins to run from the date the appellant 
made the payment of the additional charges upon 
shipments moving prior to February 1, 1907, and 
not from the date of the delivery of the freight. 
The Commission held, as above noted, that the 
statute begins to run from the delivery of the 
freight, when the amount due is fixed and deter¬ 
mined by law and should be paid. To reverse this 
ruling of the Commission the writ of mandamus 
was applied for and the court was asked to review a 
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senM t d rr qUeSli<,n ° f th « rcf °«. pre- 
mandamm ”*• * °* m “PPlmHion for 

ZTrlTZ’ nmm “ ^ °> tie oL 

e Commission made in the progress of „ h„„ 
tng upon a complaint before itf T 

bv appear” '? S ,UeS,iM “ d ° thm 

. ppellant s counsel under various heads. 

argument. 

I. 

'r-’r*- " * -F-ui w. 

k«r. .ad « 

*" “ 4 rep. t i«„n 

The Commission is an administrative tribunal 
r P»»er to execute and enforce the act to re “ 
late commerce. The power given is in part o„Z 

Co 230 tt Y I ; V - Internati onal Coal 

^ B Co.'L n^^ v - 
r i ‘ 247-258; Cincinnati, etc. K 

o. v. Int. Comm. Comm., 162 U. S, 184, 196 • Int 
omm. Comm. v. Brinson, 154 U. S„ Ul- Int 

uX'^T' V ' 224 

And the findings of the Commission are 
made by law prima facie true. This court 
has ascribed to them the strength due to the 

and^nfo ^ “fi? tribunaI a PPointed by law 
and informed by experience. (.Illinois Cent. 
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R. R. v. Int. Comm. Comm., 206 U. S., 441, 
454; Louisville & Nashville R. R. Co. v. 
Belmer, 175 U. S., 648; East Term,, etc., R.R. 
Co. v. Int. Comm. Comm., 161 TJ. S., 127; 

I. C. C. v. Union Pac. R. R-, 222 U. S., 541, 

546.) 

The substantive lam.- The act to regulate com¬ 
merce confers upon tlie Commission power to hear 
and determine complaints of “ any person or per¬ 
sons claiming to be damaged by any common car¬ 
rier subject to the provisions of this act.” (Sec. 
9.) The liability of the carrier is declared in sec- 

tion 8. 

After hearing, the Commission is to make an 
order directing the carrier to pay to the complain¬ 
ant the sum to which he is entitled on or before a 

dav named. (Sec. 16.) 

This is a new remedy before a newly constituted 
tribunal. The Commission determines the liability 
and the carrier is in duty bound to obey its award 
This is not an exclusive remedy, as the injure 
partv may still bring an action in court after the 
Commission has determined the questions winch are 
exclusively for it to determine. (Penna R.R. v. 
International Coal Co., supra; Mitchell Coal Co. v. 

Penna. R- R- Co., supra.) 

Exclusive jurisdiction. The questions which are 
exclusively for the Commission to determine, af¬ 
fecting this case are: 

(1) Whether the rate charged was unreasonable, 
and if found to be unreasonable 





(2) What would have been a reasonable rate for 
the services rendered ? 

^ The exclusiveness 0 f this jurisdiction grows out 
of the fact that by section 6 all rates are to be pub 

the ra " iS " nreaso,IaW '. “"<1 an order by 

rate mT SS 7 ' he «» P»MW. , 

bv the < * nmsmvm reasonable rate fixed 

I, ,... /.T'!! 11 ' <Tr - r,IS ' etc ; Ry. Co. v. AM- 

lene Cotton 0,1 Co., 204 V. S „ 426 . A d . 0 

P l n T 3 U ' S - 481 = ICC - T. D.L. <£• W. 

' jr'. °' 20 U ‘ S ’’ ; Interstate Comm. Comm. 

Co,: “ml r,< v » C l" mpm: Inter “«‘e Comm, 
omm. \. L. d- N. R. R. (j 0 227 TJ s s q . 

the Seetion 1 of 

Wes- l " ” m ”' erC '' provides “at all 

imt" lT‘ reasonable, and every un- 
just and unreasonable charge for such 

service or any part thereof is prohibited and 
declared to be unlawful. d 

Section 13 of the act provides : 

That any person * * ♦ „ ATri -. • . 

of anything done or omitted to be done * * D * 

sLTLTr” 0 ; ' arrier sub i« '» “a previ- 
f this act, in contravention of the pro- 
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visions thereof, may apply to said Commis¬ 
sion by petition which shall briefly state the 

facts. 

Section 15 provides: 

That whenever, after full hearing on a 
complaint, * * * the Commission shall 

be of opinion that any individual or join 
rates or charges whatsoever demanded, 
charged , or collected by any common carrier 
* * * are unjust or unreasonable 

the Commission * * * [may] prescribe 

what shall be the just and reasonable indi¬ 
vidual or joint rate or rates, charge or 

charges. 

In these cases the Commission interprets and 
construes the law, finds the facts, and makes its de¬ 
cision and award. 

II. 


The ruling complained of in the suit at bar was made 
in the progress of a hearing and in the determination 
of a claim pending before and within the jurisdiction 
of the Commission. 


Counsel for the appellant, in his brief, claims 
that the Commission did not “ take jurisdiction ” 
of that part of the claim which was disallowed. 
Counsel evidently confuses a favorable decision for 
his client with the idea of jurisdiction. Because the 
Commission did not grant the relief prayed for, but 
held that that part of the claim was barred by the 
statute of limitations, counsel claims that the Com¬ 
mission did not take jurisdiction. The error of this 





proposition appears upon the face of the record 

f*,' “PP 8 " 11 " 1 '* complaint beforo 
(Bee p s '°" “ ke ' J for ‘he full sum of *1,930.90. 

,tat„; , , q “ eStl0n of the of the 

“ pi, i. h ‘T '“ S arg " ed “ «"> c* and 
he point decided by the Commissioo. (Rec., p. 

ini i, “ Si °“ i " ,he lmxn ^ of the hear- 
J' * ' va f uecessary to the determination of the 

by hw to? 0 be decided bythe tribunal authorized 

«on of S t r me Wle “ the det ™ua- 

n of it the Commission exercised its discretion 

“ judgment. The determination of the question 

o aw as to when the statute began to run called for 

the exercise of the quasi-judicial functions of the 

,17,7”' lD ‘ he de ‘<™ i »»«»h of this q „es! 
twn, m the proceeding before it, its decision is the 

same in character as that of a purely judicial tri¬ 
bunal, and can only be reviewed in the manner and 
by the proceedings provided by law. No review 
such a ruling can properly be made on an appli¬ 
cation for mandamus. Appellant’s counsel refies 

CW in trr by thiS C0Urt and by the Supreme 
r Vhat 18 known as the Humboldt Steamship 
Company case (224 U. S„ 474). m that casTthe 
Commission refused to take jurisdiction of the sub- 
jec matter. It decided that Alaska was not a Ter 
ntory within its jurisdiction, and therefore did not' 
entei upon a consideration of the case. 

det I emine Uf i l there be & jurisdiction to 

(Export, n P° ssession of jurisdiction. 

{ X Parte Harding, 219 U. S.. 263- Int 



Comm. Comm. v. Humboldt Steamship Co., 
supra.) 

By the decisions of this court and of the Supreme 
Court, the Commission was directed to take juris¬ 
diction of the case. Care was exercised in formu¬ 
lating the order so as not to interfere with the 
exercise of the judgment and discretion of the Com¬ 
mission in the progress of the case. Mr. Justice 
McKenna, speaking for the Supreme Court in the 

Humboldt case, said: 

The general principle which controls the 
issue of a writ of mandamus is famil¬ 
iar. * * * It may be directed against a 

tribunal or one who acts in a judicial ca- 
nacitv to require it or him to proceed , the 
manner of doing so being left to its or his 

discretion (p. 484). 

The effect of the decree of this court in the Hum- 
boldt case was to direct, by writ of mandamus, the 
Commission “to take jurisdiction of^said cause 
and proceed therein as by law required.’ 

The Humboldt case is plainly inapposite to the 
case at bar. The Commission, as we have already 
stated, took jurisdiction of this case, and the de¬ 
cision’complained of was made in the progress of 

the trial. , 

The case at bar is clearly determined by the 

opinion of the Supreme Court of the United States 

in the following case, parallel in every important 

respect. After setting out a statement of the facts 

and a ruling thereon by the Land Department, t e 




Supreme Court of the TTniwi cu , 

through Mr Justice Pp h State ^ speaking 

Peckham > said (italics ours): 

the Lan^Departm^t^whiclfhad^u^a; d 

f &■ 

became the duty of the ^f thereb y 
/»*»«.< of ,hat *• 

* * * 

Congress has constituted the Land Be 

m f >r the su P ery ision and control 
the Interior, « ,p ma , 

fi , / Wdictal functions, to which is 
confided the execution of the W»mJ? 

regulate the purchase, selling, and care and 
deposition of the public lands * 

He ZtZr in t nction nor ^ndamus will 
1 against an officer of the Land Depart¬ 
ment to control him in discharging an offi 
cial duty which requires the exercise of his 
judgment and discretion * * * tt 

ZViZZ 6 his r d ^ * expounding 

nct * . i Zl l, t0 tlme re( inir e d to 
, ' . Whether he decided right or 

wrong, is not the question. Having juris¬ 
diction to decide at all, he had necessarily 

ZthoughUh n t U WaS MS ^ l ° d6Cide as 

Ac thought the law was, and the courts have 
no power whatever under those ctcuZ 
stances to review his determination by man¬ 
damus or injunction. * * * Tf fhSc 

were granted we would require the Secrl- 
JZiJL 6 Interi ° r t0 re P u diate and dis- 
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affirm a decision which he regarded it his 
duty to make in the exercise of that judg¬ 
ment which is reposed in him by law, and we 
should require him to come to a determina¬ 
tion upon the issues involved directly oppo¬ 
site to that which he had reached, and which 
the law conferred upon him the jurisdiction 
to make. Mandamus has never been re¬ 
garded as the proper ivrit to control the judg¬ 
ment and discretion of an officer as to the 
decision of a matter which the law gave him 
the power and imposed upon him the duty o 
decide for himself. The writ never can be 
used as a substitute for a writ of error. Nor 
does the fact that no writ of error will he m 
such a ease as this, by which to review the 
iudgment of the Secretary, furnish any 
foundation for the claim that mandamus 
may therefore be awarded. The responsi- 
bilitv as well as the power rests with the Sec¬ 
retary, uncontrolled by the courts. {River¬ 
side Oil Co. v. Hitchcock , 190 U. S., 316, 3-3, 

324, 325.) 

TTT 


The writ of mandamus ean not be used to perforin the 
office of an appeal or writ of error 

and does not lie to review a final judgment 
or decree sustaining a plea to the jurisdic¬ 
tion, even if no appeal or writ of error is 
given by law. It is not granted m doubt¬ 
ful cases, or where there is another adequate 
remedv, and whether it shall go or not 
usually rests in the sound discretion of the 
court. (In re. Key, 189 U. S., 84, 8o.) 




re. Rice, Petitioner, 155 U S SQfi ^ 7 f 
°n Extra. Remedies, 3d ed, sW 9 .’) ! “•* 

th““ecS 

“ ZllfTJ " ,eir 0rdiM '7« ™«» 

of the Z, £ ZZ“Zr ‘'“Motion 

ret Ru,Z,! l rS T™ W"*ed States ex 

ei.uunlap v. Black, 128 U. S., 40 48 ) 

z p zs e **”*• i. 

mod ■ bu, , ' g ,ts ma >' sometimes be do- 
into *,oLe t Mt “‘We the 

exist in our ^ s can n °t 

fon„„ ing t r b~r^°v& 

£T\«>' “trusted to them. (SeZ 0 Z v 
South Caret, m , 2 App. D. C„ 245.) ‘ 

gardedUf re - 

yuitcd States w’ill 

2 s~‘^~ d c: 

ault ‘ he ? CKtar >' in this «« 

the Treasury Department in preced 
mg cases was to the effect that services such 
as those claimed to have been reTK 
the relator, were not intended to be compere 

wth f " V ,t - le statute under consideration not- 
lthstandmg that possibly there might be 
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compensation for them under some other pro¬ 
vision of the law. Under this interpretation 
of the statute the Secretary examined and 
considered the relator’s claim; of such ex¬ 
amination and consideration his letter fur¬ 
nishes abundant proof; and having examined 
and considered it, he rejected it as not com¬ 
ing within the purview of the statute m 
question. We wholly fail to see wherein he 
has failed to do what, under the most libera 
construction of the law of mandamus, he 
could be reasonably required by any court 
of law to do. ( Carlisle v. Waters, 7 App. 

D. C., 517, 523, 524.) 

The question * * * was purely a ques¬ 

tion relating to practice, exclusively within 
the jurisdiction of the commisioner. W ith 
his ruling thereon this court has no power to 
interfere in a proceeding like the present. 
A writ of mandamus can not take the place 
of an appeal. (37 App. D. C., 493, 49 .) 

The sole question presented turns upon 
interpretation placed upon the act of Con¬ 
gress by the Secretary of the Interim, 
is manifest that in the disposition of the case 
he was called upon to interpret the statute. 
That he may have wrongfully construed it 
will not authorize the issuance of the wn . 
* * * It was for the Secretary to deter- 

mine whether or not this constituted a pro¬ 
test or contest within the statute. He held 
that it did not. His construction of the act 
was a possible one and will not, therefore, be 
reviewed in mandamus. (U. S. ex ret. Red 





River Lumber Co. v Fishor qq a 

181, 183, 184.) ’ ' 39 A PP* D - C., 

(Citing Fisher v TJ SI Q7 a 

eS: £• £■ - -* »«. * £ «- 

Of H'e <1 I?ten„r' t af to° theT 'd * SecretaI ’’ 

"><■ act, is authorised “tiSr^ 

him bv law nf TV * 7 1S im Posed upon 
whether an ann r U ,? lng an< * determining 
meets fuljv th^ 1Ca - 10n ^° r ro * ns tatement 

, zx&Sftzzrs 

From the foregoing authorities it is clear that a 

Z ^T 7 a question of law * a ~ t 

th Commission can not be reviewed W th 

,OT -*—* eoe^C 

ineie be no other remedy. 8 


IV. 

Appellant had a complete remedy before the 

Commission. 

^ S al ready stated, the appellant was charged 
Ohio the reasonable rate up to February i X 

P 5”“ nt of *>.335.25 was made £„/ ’’ 

after the ab.pn.ents moved. The appellant could 
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within two vears after the shipments were received, 
have filed a complaint with the Commission, stating 
that the railroad was making an treasonable 
charge and asking an adjudication of it T 
could have been done before the paymen t ofthe 
extra charge was made. The appellant had paid 
$1.00 per ton as the shipments moved. The thir¬ 
teen hundred odd dollars was insisted upon by 
the company in order that it might join m an ap 
plication for its return.” The concurrence of he 
company was not at all necessary; appellant eou 
have filed a complaint at any time, stating that the 
extra charge, for shipments for which payment of 
$1.00 per ton had already been made, was umeason 
able, and praying that the extra charge which had 
not been paid, he declared unreasonable, m which 
event it could not be enforced; that for the ship¬ 
ments moving after February 1 it had been charged 

an unreasonable rate, and praying a 
reparation for the unreasonable charges paid. This 
would have settled the whole controversy. 

The statute is clear and explicit. Section 15, 

already quoted, says: 

' That whenever * * * the ^mmiss*on 

shall be of opinion that any individual o 
ioint rates or charges whatsoever demanded, 
Zr,Td or c ollectol * * * the Commis¬ 

sion is hereby authorised and empowered t 
determine and prescribe what will be the just 
and reasonable individual^ joint rate o 
rates, charge, or charges. 
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Knarm” ^ ° PiDi ° n Written by Circuit Judge 
na PP, then presiding judge of fUo n g 

Court, he says: 8 the Commerce 

* T * he / <?gUla . tl ”f statute gives the shipper 
a right to complain to the Com. 

fodings and JUstify ’ obtain its 

gs and order accordingly. The order 

2 ™ ch “* * »»* the real Sis of L"n£ 

mlentT , I but ralhcr a condition pre. 
cedent thereto. I n other words the. *h- P 

•nay complain of a tariff rate not orttS" 

hMraffirha Ctl ° n Z ^ future ’ but also, if 

the cf C 38 m ° Ved Under that rate, to have 
- mnnssion determine what would have 
been a reasonable rate thereon • and as re 
spects the authority of the Commission it 

p’Z or n ZX e> ' W J lether the ratehad 

Zkl U r T ™*i»ed wholly un- 

1 • If paid, the report and finding of the 
Commission would fix , 1 Tlle 

entitled to have refunded- if mTcaUt T“ 
et«.ut„,,v obligation „„„,i 

(Arkansas Fertilizer Co v Unitpr! ct t 
et ah, 193 Fed., 667.) State *> 

When the railroad company insisted upon the 
payment of the extra charge, the appellant should 
l ave some directly , he Commission, filed its eon,. 

reasonable^ ™ *"*“ “ e ■*"*« he declared un¬ 

reasonable. Th,s could have been embodied in a 

complaint asking for reparation as to the payments 

ruary Th'”** T'" 8 SUb8 " IUentl ? to P »»- 

he appellant had ample time with- 
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in which to secure this relief. The right to file com¬ 
plaints as to these shipments beginning u y , 
1906, would not have been barred until two years 
bad elapsed after the delivery of the shipments 
respectively. The claim as to the first shipment 
would not have been barred until July 22 im 
There was ample time, therefore, within which 
have pursued an easy and complete remedy. 

This honorable court has decided that where a 
partv has had a remedy, although it may have ex¬ 
pired through his own fault or negligence he can 
It secure the writ .1 mandamus to review the 
question on the ground that he non has no rente y. 

Had the petitioner pursued that course, an 
appeal would have been taken from the final 
award of priority, bringing up for review 
all the grounds upon which the award was 

founded (Casper v. Gold, 36 App. D C., 
30™ 07.') Having failed to take this action 

and obtain a review of the exercise of the com¬ 
missioner's judicial discretion in the manner 
provided therefor by law, the petitioners now 
seek a review of his decision by means of 
mandamus. Mandamus can notbe> made to 
operate as an appeal or writ of error. 
mnited States ex rel. Scott v. Moore, 39 
App. D- 0., 36, 42.^) 
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T the ai> « P r e ,!'r ,,t of 0 t/^ f " ln eqU,t >' to ■* aside 
ruling. H tom,,,i8slon ■"« thus test its 


Courts of equity have jurisdiction to entertain 
complaints concerning the legality of affirmative 
orders rendered by the Commission. This power 
of review is confined “ to questions of constitutional 
power and all pertinent questions.” The scope of 
this jurisdiction was stated by Mr. Justice Lamar 
speaking for the Supreme Court, in Interstate 
Commerce Commission v. Union Pacific R. R. Co. 
(222 U. S., 54.1, 547). 

The third ground of jurisdiction is that the bill 
or relief may be “ based upon a mistake of law.” 
his equity jurisdiction is again stated in Procter 
<(• Gamble v. United States (225 U. S., 282) ; Inter¬ 
state Commerce Commission v. Louisville d- Nash¬ 
ville Railroad Co. (227 U. S., 88 , 92), 

The order must be an affirmative order; that is to 
say, it must be an order directing (or forbidding 
as in the Tap Line cases) certain action by a car¬ 
rier, disobedience of which would subject the car¬ 
rier to penalties or entitle the beneficiary to brine 
suit thereon. & 

Counsel for the appellant cites the Procter dc 
Gamble case, supra, as authority for his proposi¬ 
tion that it has no other remedy than by a pro¬ 
ceeding for mandamus. The Proctor & Gamble 
Company filed a complaint with the Commission 


► 




charging that certain regulations concerning de¬ 
murrage were repugnant to the act to legulate 
commerce, etc. This complaint was dismissed by 
the Commission, no affirmative order being made. 
The Supreme Court held in that case that the court 

could not review the order. 

In the case at bar there is an affirmative order. 
The carrier is required to pay a certain sum of 
money. The shipper claims that the amount of the 
reparation is not sufficient, that he is entitled to 
more, and that the Commission erred in refusing a 
larger reparation as the result of what the appel¬ 
lant claims was an error of law in construing the 
two-year limitation clause. This being an affirma¬ 
tive order, any party interested in it 01 financially 
affected by it has the right to have the order re¬ 
viewed by a court of equity', on the ground that the 
Commission committed an error of lav. Whether 
the order be for more or less than it is claimed it 
should have been makes no difference. It is well 
established that a party may appeal from a judg¬ 
ment in his own favor if it is not as much as he 
thinks he is entitled to, and the decision was reached 
by error in a ruling upon the law affecting the case. 
The right of review by the appellant is clearly es¬ 
tablished by the decision in the Tap Line cases. In 
those cases the tap lines were held by the Com¬ 
mission to be plant facilities. Their petitions for 
through routes and joint rates were denied and 
dismissed, but in addition to that the Commission 



made an affirmative order, directed to the trunk 

lines (not tap lines), ordering them not to make 

through routes and joint rates with the tap lines. 

A petition was filed in the Commerce Court by the 

tap lines, and that court, speaking through Mack 
J., said: 

Inasmuch as the petitioners herein, though 
not the parties commanded in the order to 
desist from the illegal action, are directly 
and financially affected by the orders in 
question, they have a standing as complain¬ 
ants in a court of equity. (.Louisiana & Pa- 

C °- et nl v ' The United Mates et at., 
209 Fed. Rep., 244.) 

On appeal to the Supreme Court, that court 
speaking through Mr. Justice Day, said: 

A preliminary objection is made to the 
jurisdiction of the Commerce Court in that 
the order of the Commission is not review- 
able, because merely of a negative character. 

I he Commerce Court examined this ques¬ 
tion ; and, in view of the amended order of 
October 30, 1912, reached the conclusion that 
the order was affirmative in its nature and 
ot a character permitting of review by 
proper proceedings in that court under the 
act giving it jurisdiction in such cases. Wc 
find no reason to differ with this conclusion 
and are of opinion that the Commerce Court 
had jurisdiction in the case. (Tap Line 
eases>, 234 U. S., 1, 22.) 


It is clear, therefore, that the appellant had, and 
inav possibly still have, a complete remedy b\ a 
bill in equity to review the order on the ground 
that the Commission committed an error of law. 

There may be another possible remedy. The 
Commission in this case was particular to find in 
regard to the rate which prevailed from July 22, 
1906, to April 10, 1907, that it was unreasonable. 

The language is: 

We are of opinion that under the circum¬ 
stances the $1.10 rate was unreasonable to 
the extent it exceeded $1.00. 

This question was, of course, within the exclusive 
jurisdiction of the Commission: but, ha's ing been 
determined by the Commission, it is quite possible 
that the appellant could maintain an action at law 
against the railroad company to recover the money 
paid upon the charge r- : >r e s'.ting the excess of the 
reasonable rate found by the Commission. 

Mr. Justice Lamar, speaking for the Supreme 

Court, said: 

But where the suit is based upon unreason¬ 
able charges or unreasonable practices there 
is no law fixing what is unreasonable and 
therefore prohibited. In such cases the 
whole scope of the statute shows that it was 
intended that the Commission and not the 
courts should pass upon that administrative 
question. When such order is made it is as 
though the law for that particular practice 
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nlv fh T ^ ed ’ and the courts could then ap- 
P 7 that order, wot to one ease, but to every 

case thereby giving every shipper equal 

rights and preserving uniformity of prac- 

ml C “' v - Pmm ' K ' “■ c °- 

It may be claimed that under section 9, confer¬ 
ring jurisdiction upon the Commission to consider 
and determine complaints for the recovery of dam- 
ages the provision “but such person or persons 
shall not have the right to pursue both of said reme- 
es, and must in each case elect which one of the 
wo methods of procedure herein provided for he or 
they will adopt ” prohibits the appellant from now 
going into court except to enforce the order of the 
Commission. This may be true, although in 
a case where suit was brought in court in the 
rst instance and it was discovered that it was nec¬ 
essary to have the determination of the Commission 
upon the question of the unreasonableness of the 
rate, the Supreme Court was asked to stay the case 
until such a determination could be secured. This 
was refused, but on the ground that the statute of 
limitations had then run and the Commission 
could not consider the case. (Morrisdale Coal Co 
v. Penna. R. R. Co., 230 U. S., 304, 314-315.) In 
any event, there can be no question that the appel¬ 
lant has or had a clear remedy by a bill in equity to 
review the order of the Commission. 
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VI. 

The ruling of the Commission was not arbitrary, but 
made with a view of enforcing the act and preventing 

offensive favoritism. 

The clause in section 16 construed by the Com- 
mission reads: 

All complaints for the recovery of dam¬ 
ages shall be filed with the Commission 
within two years from the tiniest he cause of 
action accrues, and not after. 

It will be observed that this limitation applies 
only to proceedings before the Commission. It is 
not a general limitation act applicable to suits at 
law to recover damages where such suits may be 
brought directly in the court to recover damages, 
but not for the purpose of the “ enforcement of an 

order ” of the Commission. 

It should also be observed that this is not a limi¬ 
tation that must be pleaded or that can be waived. 
It is similar in its wording to the limitation in cases 
of claims against the United States cognizable by 
the Court of Claims—a special tribunal to consider 
such causes of action. That statute reads: 

That every claim against the United 
Stltes cognizable by the Court of Claims 
shall be forever barred, unless the petition 
setting forth a statement of the claim be 
filed in the court or transmitted to it un¬ 
der the provisions of this act within six years 
after the claim first accrues. 




— 








The Supreme Court of the United States, con- 

strumg this provision of the statute, held that no 

cer could waive its provisions and that it need 
not be pleaded. ( Fim m s , 123 g > ^ 

In another case the Supreme Court said : 

The duty of the court, under such circum¬ 
stances, whether limitation was pleadedTr 
not, was to dismiss the petition * * * 

the claim must be put in suit by the volun- 
ary action of the claimant or be presented 
to the proper department for settlement 
within six years after suit could be com- 
menced thereon against the Government 

495) ArmUd V ' Umted States ’ 151 U. S, 483, 

It may be laid down as a general rule that wher¬ 
ever the public interests are involved a statute of 
limitations applicable to proceedings before a spe¬ 
cial tribunal (actions which do not exist under the 
common law) must be recognized and enforced bv 
he tribunal. The limitation need not be pleaded, 
because it can not be waived. 

This is a remedial statute, and is to receive a lib- 
vral construction. 

Remedial statutes are * * * 
intended for the correction of defects, mis¬ 
takes, and omissions in the civil institutions 
and administrative policy of the State. 

f Construction of Statutes, 2d 

ed., Vol. II, sec. 336.) 
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In the exposition of statutes the estab¬ 
lished rule is that the intention of the law¬ 
maker is to be deduced from a view of the 
whole statute and every material part of the 
same. ( Kohlsaat v. Murphy, 96 XT. S., 153.) 

All acts of the legislature should be so con¬ 
strued, if practicable, that one section will 
not defeat or destroy another, but explain 
and support it. ( Bernier v. Bernier, 147 
U. S., 242.) 

That a law is the best expositor of itself; 
that every part of an act is to be taken into 
view, for the purpose of discovering the 
mind of the legislature, and that the details 
of one part may contain regulations restrict¬ 
ing the extent of general expressions used in 
another part of the same act, are among 
those plain rules laid down by common sense 
for the exposition of statutes which have 
been uniformly acknowledged. ( Penning¬ 
ton v. Cose, 2 Cranch, 33.) 

The court will look beyond mere form and 
consider the substance of things. ( Western 
Union Telegraph Co. v. Kansas, 216 17. 
S 1 ) 

It can not be challenged that the great 
purpose of the act to regulate commerce, 
whilst seeking to prevent unjust and un¬ 
reasonable rates, was to secure equality of 
rates as to all and to destroy favoritism. 
* * * To this extent and for these pur¬ 

poses the statute was remedial and is, there¬ 
fore. entitled to receive that interpretation 
which really accomplishes the great public 
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purpose which it was enacted to subserve. 

What was that purpose ? It was 

to compel the carrier, as a public agent, to 

f 1Ve 7j" al treatment to all. (New York 
New Bav en d H , R R ^ y 

Comm. Comm., 200 TJ. S., 361.) 

Bale of , statute is subject to 

two mtenmtations, then the rule is, that the in¬ 
ter,,,elation will be adopted which comports with 
and cames out the general purposes It ,he”« 

■o purposes of the act to regulate commerce were 
very clearly stated in the Supreme Court of the 

' <d Statl ' s ,he M'lme Cotton Oil erne, supra 
as being ^ ’ 

to afford an effective means for redressing 
the wrongs resulting from unjust discrimi 

favoritism. and 

Construction of the limitation clause— Two ques¬ 
tions arise for determination: 

a^(o) What is the “ cause of action ” referred to? 


(b) ^ hen does 8Uch cause of action accrue? 

tn? a) ^ hat u “ the “ CaUSe ° f aCti0n ” ™ferred 
tu—The phrase “ cause of action ” used in the 

provision above quoted does not refer to any com- 

mon law action, but to the statutory proceeding 

tv. T ° 11Ze ' tlie act - TIiat Proceeding is before 
e Interstate Commerce Commission and its pur¬ 
pose m all cases like the one at bar is to have the 
reasonableness of a rate or charge determined. As 
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already stated, the determination of the question of 
•/ 

unreasonable rates is exclusively within the juris¬ 
diction of the Commission. Upon this point the 
Supreme Court, speaking through Mr. Justice 
White, now Chief Justice, in the Abilene Cotton Oil 
case, supra (pp. 440, 441), said: 

For if, without previous action by the 
Commission, power might be exerted by 
courts and juries generally to determine the 
reasonableness of an established rate, it 
would follow that unless all courts reached 
an identical conclusion a uniform standard 
of rates in the future would be impossible, 
as the standard would fluctuate and vary, de¬ 
pendent upon the divergent views reached as 
to reasonableness by the various courts 
called upon to consider the subject as an 
original question. Indeed, the recognition 
of such a right is wholly inconsistent with 
the administrative power conferred upon the 
Commission and with the duty which the 
statute casts upon that body of seeing to it 
that the statutory requirement as to uni¬ 
formity and equality of rates is observed. 
Equally obvious is it that the existence of 
such a power in the courts, independent of 
prior action by the Commission, would lead 
to favoritism, to the enforcement of one rate 
in one jurisdiction and a different one in 
another, would destroy the prohibition 
against preferences and discrimination, and 
afford, moreover, a ready means by which, 
through collusive proceedings, the wrongs 
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Wh \f u the stat ute was intended to remedy 
could be successfully inflicted. 

At common law there was no fixed rate that 
a common carrier must observe and charge. 
The law required that the charge should be reason¬ 
able but required no published rate, nor was there 
any fixed standard or special tribunal for determin¬ 
ing reasonableness. A charge by a carrier was, 
lerefore, a matter of agreement with the shipper 
01 was fixed solely by the carrier in his bill. This 
was subject to change, through negotiation to a 
se ement, up to the time of payment. The amount 
of the payment determined the rate or charge 
There could be no injury from an exorbitant 
c arge until the payment was made. If a carrier 
exacted an exorbitant charge, either in advance or 
at the completion of the service, an action could be 
maintained to recover the overcharge. (2 Kent’s 
Commentaries, 599 ; Parsons v. Chicago <& N W 

Ry. Co., 167 U. S., 445, 447; Interstate Comm. 
Comm. v. B. d- O. R. R. Co., 145 U. S„ 263, 275.) 

The reason for the common-law rule that a stat¬ 
ute of limitations applicable to suits against car¬ 
riers for making exorbitant charges begins to run 
from the time of payment is obvious. As stated, the 
payment was not fixed and determined by law, but 
by the will of the carrier, and the amount of it could 
not be determined until payment was actually 

made. Therefore the cause of action could not 
accrue before payment was made. 
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At first the common-law rule was adopted by the 
Commission in regard to proceedings commenced 
under the statute to determine the reasonableness 
of rates and charges. Experience, however, made 
it apparent that this resulted in favoritism, enabling 
the carrier to create discriminations. By simply 
extending credit to a favored shipper for some time, 
the favored shipper could bring a proceeding be¬ 
fore the Commission, have the reasonableness of 
the rate determined in his favor, and reparation 
awarded, and all contemporaneous shippers who 
had paid the rate as required by law upon delivery 
of the shipment would be barred by the statute and 
could not avail themselves of the decision of the 
Commission that the rate was unreasonable. The 
Commission was, therefore, led to reconsider its 
former ruling, made without consideration of the 
practice of the carriers in giving credit; and in the 
Blinn Lumber Company case, decided May 9, 1910, 
the whole subject is ably discussed in a report by 
the Commission speaking through Mr. Commis¬ 
sioner Lane, and also in a concurring opinion by 
Mr. Commissioner Harlan. (Blinn Lumber Co. v. 
Southern Pacific Co., 18 1. C. C. Rep., 430.) Tak¬ 
ing into view the fact that we now ha^ e established 
legal rates, required by statute, which can not be 
changed by agreement between the carrier and the 
shipper, rates which must be collected as to tiaffic 
which has moved unless they be changed by the 
Commission, the reason for the common-law rule 


FcZ™l a Co KV ' JUdge KnaPP ’ in the Kansas 

rermtzer Co. case, supra, said: 

At common law one who had paid an ex¬ 
cessive rate could ordinarily maintain a s 4 
to recover the excess. His cause of actio 

c»J“d zr w i en ‘i e <,ama *' 8 ™ta- 

’ taat 1S > when he was compelled to 
pay that rate. Prior such pa^nThe had 

•T" 4 ’ r ? ef b ““*™ had s „ f d 
fered no injury. The contract obligation to 

Euse thaTTr ^ “ 0t dama 8 e him 

to thr. r obligation was unenforceable as 
to the excess above a reasonable charge. 

tained ri an actlon can no longer be main- 
ained, as the Supreme Court decided in the 

Abilene case, supra. The present obligation 

is statutory and not contractual. The Z, 

per is now bound to pay the full tariff rate 

even though it be unreasonable, and is theit’ 

fore deprived of his former defense if suit 

be brought to enforce the tariff rate unless 

the statute makes provision for his relief It 

follows from this change in the law that 

whether he actually pays the tariff rate or 

only incurs the obligation to do so, he can 

® Ue f ° r dama S es in the one case nor 
on the other hand defend a suit for the tariff 

f/ r aV? leSS the . ^ omm ission shall have 
T,, ia t such tariff rate was unreasonable 
and the extent to which it was unreasonable 
when his property was transported. 

th^C ° b8erVe ’ therefore » that this proceeding before 
Commission to have a rate declared unreason- 
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able and to fix a reasonable rate, either for the 
future or for a past transaction, is exclusive, and 
must precede any action in the courts. ( Texas, etc., 

It. It. Co. v. Abilene Cotton Oil Co., supra; Balti¬ 
more, etc., K. B. Co. v. Pitcairne Coal Co., 215 U. S., 
481; Robinson v. Baltimore, etc., R. R. Co., 221 
U. S., 506; Interstate Comm. Comm. v. Union Pa¬ 
cific R. R- Co., 222 U. S„ 541; Procter d- Gamble 
Co. v. United States, supra; Penna. It. It. Co. v. In¬ 
ternational Coal Co., supra; Mitchell Coal Co. v. 

Penna. R. R- Co., supra.) 

This then, is the cause of action referred to in 
JtoiLion clause. I. is the proceeding before 
the Commission to have the reasonableness of the 
rate determined that is limited by the phrase “All 

complaints * * * shall be filed with the Com¬ 

mission within two years." The damages sought 
are wholly dependent upon the determination by 
the Commission that the rate charged was unrea¬ 
sonable. “ That,” says Mr. Commissioner Harlan, 
“ is the issue, the cause of action, as well as the sub¬ 
ject matter of the controversy between the shipper 
and the carrier; and when resolved in favor of the 
shipper, the extent of his damages on a particular 
shipment is a mere matter of calculation, wholly in¬ 
cidental to the controversy.” 

Mr. Justice White said: 

Concluding, as we do, that a shipper seek¬ 
ing reparation predicated upon the unrea¬ 
sonableness of the established rate must, 
under the act to regulate commerce, pn- 
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manly invoke redress through the Interne 

.ITl''"*"- ' vhi '" ** .St 

proceed, fTZ » “'«<■» 

*** -*£ £Z T- 

b “™ W jurisdiction to 2nd Se"f 
nght asserted had not i. ' * f the 

the provisions of the act to re P ll £“ ant to 

nierce. (Texas etc Jf n re ^ u ^ a ^ e com- 
to „ nn X as ’ etc ‘> R V- Co. v. Abilene Cot¬ 
on Oil Company, supra.) 

«ir. “2 ™ «zt r “ cause ° f 

e Sb ~chIS a t‘;„ f dV he a,tera,iM ° f “ 

a, „ 7 ,,„ a “ d to “rure reparation. 

r^re-rr 

zlzt iut 

pnMshfd 7 ^ diTi<1, n I ShipP “ s ““W”* *o have a 

to p“, ” ,° r ar8e dec,ared ““reasonable as 
P st transactions and asking for reparation 

„ T W °7 ear limitati °n by its terms runs against 

*"£ - 

must apDiy to complaints by shinne™ 

who not only seek to have the rates declared unrea- 




sonable, but also ask for specific relief regarding 
Zlents which have moved. The injury for 
lh!ch damages are sought accr M cs w^er a 

movement of freight has been ^ 

charge or published rate becomes applicable to the 

shipment. The shipper must theni cat ^ 

rate and seek to recover t e «c j diately 
«nuable rate or charge, or ne 
“ p,v to the Commission to Lave the charge against 

“ Ju^Knapp says, in the Fertilizer case, supra: 

Tt is eaually a payment within the contem 
Nation oUhi provision to be relieved from 
m obligation which the law imposes; and an 
order to remit the excess above a reasonable 
charge, which the Commission has fixed, 1 
in substance and effect an order 01 1 

“w damages " within the meaning of 

the clanse in d-st"- t „ e rate 

The gravamen ot tnc cnai^ 
which the shipper is compelled to PV »£££ 
able, and the Commission is asked 
able rate that he ought to pay. If he has alrea 
d the rate then the Commission may order the 
excess above 'the reasonable rate refunded »:repa- 
ration. This is a fair construction of the p 

™e S note th a e few dissimilar cases where the prin- 

d p,e contended for h«^n apphei ^ 

fo^deTnl “Ses, and, being regarded 
as'svnonvmous, the rules established with ref- 




' kj y>- r i^iif- 


^“csrsc&•£ 

mistaken view of the subject. Causes of ae 
legal rirfitt 6 ^ 5 ? 6 !? ^ general terms to be 

XcT: “r ^ w ? h r &«-*■« 

but ftc™ 4 “ “ tl " e ’ g ‘ Ves ** l ° toother 
but they are separate and distinct from each 

and nr— I™ governed b y different rules 

2 p ?oT? eS ' (Wordt and Phra *™> vet 

8 . C 47a) ^ V ' d P ° Wder C ° ' 22 

tht A n C eces S s e it 0 /ffh U iS that which Produces 
i pj t} fo1 bringing action. (Words 

v If ^ 8Upm; Shelh y SM Tube Go 
■ Burgess Gem Co., 40 N. Y. Sup Ct., 871.)’ 

State V 0386 " here an offi cer of the United 

k,i??v ?2? 111,ent .f laimed credit for money 
lost by robbery and sought to have his de 7 

prior to the 11 ?^ ■“ the C ° Urt 0f Cla ims 
P ior to the bringing of a suit against him 

by the Government, held, that the statute 

countine offf ld p°* be ^“ to run until the ac- 
counting officer had refused to give the credit 

and the money was requested of him. ( United 
States v. Clark, 96 U. S., 37.) ' fe / 

held tha? wb Ce t0 ? trUSt eState ft has b cen 
eld that when a trustee unequivocally re 

tate'afhk e trUSt *a d C,ai “ to Md the Ob 
as his own, and such repudiation and 

e aim are brought to the knowledge of the 

ceslm gue trust, the statute of limitations £ 

gms to run from the time sueh knowledge is 

brought home to him and he is reouinS m 

aasert h.s right to the trust fund against 










trustee. ( Marion v. Hanan, ,14^Allen, 522; 
United States v. Taylor, 104 U. S., 216.) 

The statute of limitation within which suit 
must be brought in the Court of Claims to 
recover money held by the United States be¬ 
gins to run only after all the right to claim 
the fund is fixed. ( United States v. Louist- 

ana, 123 U. S., 32.) 

~ The principle announced in these cases—which 
we deem important- is that each particular cause 
of action is held to accrue, and the statute of limita¬ 
tions begins to run, when all of the steps have been 
taken which, when proven, will enable the cou 
or tribunal having jurisdiction thereof to render its 

judgment. . , , 

The Commission is not a court with povcr 

enter a judgment and issue a writ for the collection 
of money damages, but it has plenary power to 
determine whether a published rate is reasonable or 
unreasonable; and may, after hearing, determine 
that a partv complainant is entitled to an award 
of damages under the act for a violation thereof 
bv a carrier, or may declare a charge by the car¬ 
rier unreasonable. These findings of the Commis¬ 
sion may, as above stated, be used either to prose¬ 
cute a suit in court to recover damages after pay¬ 
ment, or they may be used as a defense against a 
part of the published charge for a service rendered, 
for which payment has not been made. In one 
case reparation is allowed, and in the other t e 
charge is reduced if the published rate is found to 

be unreasonable. 
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Commission, fxetdsW ** C,ear,y a PPears that the 

itS , ^ construed the t Jo^ ^ 

act to apply to proceedings h e lmitatlon in the 

established rate; that the caused ^ 

whenever a shipment has he f aCtl ° D accrues 
and delivered to the o'- m ° Ved by a carrier 

"id discrimination between favonMsm 

Si “" » f '-"it to favored ship ^' S * ““ 

executive construction .—l n the »/• 
supra, the Commission said; * Case ’ 

defini^peri^d* Vaiv may for an in¬ 

time of delivery the^awf^ v t0 C ° 1,ect at the 
postpone the action nf fi C lar ^ e ’ an d thus 
«ons, the act becomes § ^ ° f limita ' 

to the sapper as a meaJTof ™“ 7 ValUe,ess 
reasonable charges throurf. « ™ Ven T 
Cet us assume that in ih- 1S Commiss ion. 
had failed to collect Tts ^ the Carrier 
years (and it would l nff rates for five 
defer collection fol- d th£ri>!?T Ch right to 

year), and that after five veaS had f ° r .° De 
collection had been made ' a had ex P lr ed 
contention of the m S • Ac< f rdln g to the 
would but then beein pf ainant the statute 

period of secSSf^b “a ‘. hal afto * 

ment of the shipment date of move ' 

he called upon^o <£*** P ommissio n could 
reasonable rate that What Was the 

lected at the time !!? ° Uld have be en col- 

nigh impossible SuchT 6 ??* --3 task weU ' 

• buch an illustration serves 
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to make plain what we regard as the e ^ de 
intention of Congress, that the period of two 
vears within which this Commission is al¬ 
lowed to award damages for acts arlS1 °| 
under violations of the provisions of this act 
begins to run at the time when the shipment 
is delivered and when it becomes the lega 
dutv of the carrier to collect its lawful 
charges. Under this interpretation the act 
to regulate commerce becomes w orkable a 
enforceable from the standpoint of shipper, 
carrier, and the Commission itself. 

There is nothing harsh in this rue. 
shipper who does not promptly pay the law¬ 
ful rate accepts his own risk knowing that 
the time for appeal to this Commission is 
U« »«atast hto He has but two = 
in which to make that appeal. The same 
period is fixed as to all other shippers^ 
Plainly, an award to one shipper under such 
circumstances as are presented in this case 
would effect discrimination as against 
other shippers who did not refuse to pay e 
lawful rate and as to whom the statute of 
limitations has now run. By any other con¬ 
struction of the law we would be placing a 
premium upon the refusal of shippers to pay 
charges when due, and would be putting it 
into the power of the carriers to give to 
favored shippers a secure and certain a 


vantage. 

This was the ruling by the administrative body 
charged with the enforcement of the act and t e 
determination of cases arising thereunder. 
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In New York, New Haven d Hartford R P r 
v. Interstate Cormnerrp On™ • • ’ d R R - Co. 

401 4nowu o Commission (200 U. S dd 

4U2) the Supremo Pmiw- 4 ? ^ m * ™ 

SS 5 : 1 ‘r h Mr - ^ "s 

^ e make this concession because we 
we are constrained to so deT thlnk 

u™ »nZ:"d ; he f "f‘“i" "i the partiou - 

muot be treated as Brftl"™""' 

Especially do we think- +u- , tle statut e. 

in the case in hand, because of^ ap f pliCab,e 

extent of the authority conferred on tf 
Commission from flm kU • ed on the 

the prohibitions of the art”!.”? f on<!e , rilill S 

favoritism, and discnminSon of allt^ 

and particularly in view of the repeated dee' 

poweiTv fhe^oZT ^ * 

matte,a wasentitl^rea t“SfV* 
not lightly to be interfered S* “ d ™ 

Mr. Chief Justice White’s statement in the New 
at tar “tLT 8 ParticUlarl ’' a PP»mte to the case 

ment of th ,° “ d tha aceompL,- 

intended ft P “ rP<,MS f ° r Whicb the a <* » 

favorS ~ d »-min,ti„„ and 
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CONCLUSION. 


The appellant is not entitled to the relief prayed 
for, or any part of it, for the reasons: 

1. The administrative ruling by the Commission 
complained of was made in the progress of “due 

process of law ” before it. 

2. The appellant had a complete and simple rem¬ 
edy before the Commission, which it neglected to 
pursue. It could have asked that the chaigt be 
declared unreasonable before paying the $1,300 


charge. 

3. The order of the Commission is an affirmative 
order, reviewable by a court of equity, and tlieie- 

fore appellant had a complete remedy. 

4. The construction of the statute of limitation 



by the Commission is based upon sound reasoning, 
follows an opinion of the Commerce Court, and can 

not be regarded as arbitrary. 

5. The writ of mandamus can only issue to com¬ 
pel a tribunal to take jurisdiction of a case or to 
perform a purely ministerial act. It can not issue 
to direct or control an administrative tribunal in 
the discharge of administrative functions involv¬ 
ing the exercise of judgment or discretion, nor can 
it be used to perform the office of an appeal or writ 

of error. 

Respectfully submitted. 

Joseph W. Folk, 

Charles W. Needham, 

Counsel for Appellee. 
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